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Prison/Community Alliance Update 

By Carrie Roth 


The Prison/Community Alliance (P/CA) has made 
progress. It now appears we will be able to have legislation 
proposed directly to the legislature this January. If this 
happens we will not be doing the initiative for the Novem- 
ber 1992 election. 

A sequence of events has shown we have the much 
needed support in Olympia to help us meet our goal of 
having all offenders sentences adjusted to the SRA. The 
meeting on Friday, Dec. 6, 1991 before the Human Services 
Subcommitte on Corrections was extremely successful. It is 
still not a sure bet, but we have a much better chance to 
succeed now than we did. 

Last November P/CA was contacted by former Rep. 
Doug Sayan who was at one time supportive of the Indeter- 
minate Sentence Review Board (ISRB). He has taken a 
further look into the problems of the ISRB and is now 
helping us. His knowledge of the ISRB and his change in 
position has legislators in Olympia listening to him. 

We have been told this is the first time organizations 
have testified before the House subcommitte in regards to 
the ISRB. Testimony prior to this was from individuals 
about individual problems. The P/CA was only one of 
several organizations, both local and national, to testify. 
Testifying on behalf of the ISRB was Kit Bail, Chair. She had 
to admit that in the past few years the ISRB brought back 
into prison more people that they have let out on parole. 
One of the representatives also asked their attorney if it was 
legal for the parole board to give the inmates more time 
than they had originally been given . 

Before the meeting ended, Rep. Hargrove, Chair of the 
Subcommittee, asked Mr. Sayan, "How do you propose to 
correct the problems involving the ISRB?" Mr. Sayan's 
reply was that we would have legislation prepared. After 
our part of the subcommittee meeting ended, we met in 
another room to decide our next step. Along with others, 
two top defense attorneys, will prepare draft legislation for 
the upcoming legislative session. The P/ CA agreed at that 
time that the initiative to the people would be counter- 
productive. So as it stands now, we will wait until the end 
of the upcoming session to see if we are successful. If we 
fail in this session we will have one of two choices to make. 
Either use the legislation that will be presented to the 
legislature as the iniatitive to the people for the November 
1992 election or try again in the legislature in 1993. 

We want the Legislature to take responsibility for this 
problem. They are the ones that caused it. The Human 
Services Subcommittee on Corrections appears willing to 
sponsor this legislation. The best thing people can do now 


is prepare to contact your legislators this coming session. 
Tell them of the injustices caused by the ISRB and how their 
decisions have affected you. If you are a woman dependent 
on the state's welfare system because your husband is in 
prison.. .tell them. If you are in prison and afraid that when 
you do finally get out that you will be too old to work ... tell 
them. If you are in a group that sees whatis happening ... 
contact your legislator. They need to know the total cost 
involved with keeping pre-SRA offenders in prison. The 
more contact that all legislators have with the public on the 
injustices of the ISRB, the better our chances are of getting 
this legislation passed. We all know the injustices of the 
ISRB. Our legislators need to knowhow^ these affect you 
and society - financially as well as emotionally. Let them 
know the anger and frustration building in you and your 
family and friends. Tell them how counter-productive this 
anger is to public safety. They also need to know of tech- 
nical violations that sent you or your loved ones back to 
prison. 

The time is now. The state's budget problems are in our 
favor. We need to keep moving forward. Write your legis- 
lator or callthemfoll-free on the Governor's information 
line, 1-800-321-2808, and ask to speak to your senator or 
representative. Every letter and phone call brings us just 
that much closer to our goal. These people are our elected 
officials - we need them to hear us. The time is right for 
them to listen. 



Police Chief Faces Conspiracy Count 

Cross City, FL (11/91) - Charges of conspiracy to com- 
mit perjury have been lodged against the Cross City police 
chief and a state correctional officer who are accused of 
arranging for a man to impersonate an inmate during 
hearings of prison brutality charges. 

The impostor posed as a prisoner who had brought 
brutality allegations. He testified under oath that the beat- 
ing never took place. 

Police Chief Tommy Lee Carter, 46, - and'Departmerit of 
Corrections Lt. David Leslie Sanders, 35, were arrested 
Tuesday by Florida Department of Law Enforcement 
agents and charged with one count of conspiracy to commit 
perjury and three counts of paying another person to com- 
mit perjury. 



Politicians Exploit Death Penalty 

State-level lawmakers are using proposed death penalty 
legislation for political purposes rather than to deter crime, 
said the National Coalition to Abolish the Death Penalty on 
October 9, 1991. 

The group released its annual survey of state legislation on 
the volatile issue, finding 183 bills in 41 states relating to the 
implementing, expanding or repealing of capital punishment. 

"This legislation is not introduced because our elected 
lawmakers want out streets to be safer, but because they 
want to inflame and polarize the votes/' said Leigh Dinger- 
son, director of the group. "Our elected officials spend vast 
amounts of time and energy engaging in an ultimately 
self-indulgent game of drafting and sponsoring death 
penalty legislation, not because it's good law, but because 
it's perceived as good politics." 

And example of such a law might be the one introduced 
in Texas that calls for executions to be "carried out at noon 
on the courthouse steps in the county where the offense 
occurred." 

Dingerson said the bills filed this year were rarely 
debated and rarely passed but they are a harbinger that the 
death penalty will be used in the forthcoming elections 
campaigns. She said the death penalty is becoming a so- 
called wedge issue, designed to break up traditional voting 
blocks by appealing to fear or racial animosity. 

From: Corrections Today 

Racial Discrimination In Prison 
Challenged 

New York's Elmira Correctional Facility is plagued by 
racism toward prisoners in the areas of job placement, 
housing assignments, and discipline, the U.S. District Court 
for the Western District of New York held. Relying on both 
anecdotal and statistical evidence, the court found that 
whites tend to be assigned to the institution's more 
desirable housing blocks, to receive the best jobs, and to be 
disciplined less frequently, as compared with black and 
hispanic prisoners. 

The court also found that racism has played a part in 
officials' decision making on these topics, and that high- 
level officials named as defendants are personally 
responsible through their failure to remedy conditions 
about which they had knowledge. After rejecting the 
officials' arguments that changes in policy and personnel 
have made the case moot, the court ordered the parties to 
meet to try to devise an injunction. See Santiaigo v. Miles , 
_ F.Supp. (WDNY, 1991), 50 Cr.L. 1112 (10-30-91). 

Subscribe to the Prisoners’ Legal News! 

If you have not made a donation of stamps or money to PLN, 
please do so now. Send such contributions to Prisoners' 
Legal News, P.O. Box 1684, Lake Worth, Florida 33460, Mail 
your submissions of articles, artwork, etc. to either; 

Paul Wright #930783 Ed Mead #251397 

Box 5000, HC-63 P.O. Box 777 
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(If you are located in Europe or the Middle East send 
financial contributions to Oxford ABC, Box ZZ, 34 Cowley 
Rd., Oxford, England. Readers in Latin America, Australia 
and New Zealand should send their PLN donations to Arm 
The Spirit, P.O. Box 57584, Jackson Station, Hamilton, Ont., 
Canada L8P 4X3.) 


Editorial Comments 

By Ed Mead 

Welcome to issue number one of the third volume of the 
Prisoners' Legal Nezvs. Paul and I are starting our third 
publishing year with a major trimming of the newsletter's 
mailing list. You should be sure to look at the address label 
on the last page of this issue. If the label has "Final Notice" 
or "Last Issue" printed on it, then you will be dropped from 
the mailing list unless we hear from you soon. A Last Issue 
notice means that you have received the PLN for some time, 
but have not recently communicated with or otherwise 
supported the paper. Such notices are the only means we 
have of making room for new readers, as our mailing list 
has a fixed ceiling we cannot yet afford to increase. 

Paul and I are pleased to have a mailing list that contains 
so many generous and dedicated people. Your ongoing 
expressions of support make it an enjoyable experience for 
us to publish the PLN each month. Yet we do have a few of 
the other kind of readers; the ones who want us to work on 
their personal cases, do legal research on their convictions, 
mail photocopies to them, provide them with pen pals, let 
me once again remind you that we are not a legal aid 
agency, nor do we provide a dating service for inmates. 

Now let's talk about money: It costs Paul and me 
approximately sixty-nine cents to put this and every other 
issue of the PLN into your hands (40 cents copying, collat- 
ing, and first stapling, and another 29 cents for postage). 
Multiply this by several hundred times and we are talking 
about a fairly substantial amount of money each month. 
Moreover, this sum does not include the cost of postage for 
correspondence, extra photocopying, phone calls to volun- 
teers, and related charges that come up every month. 

Above and beyond the money, however, is the fact that all 
the time and energy put into the paper, by Paul and I as well 
as our outside volunteers, is also a part of the cost of getting 
this newsletter to you each month. Paul and I read every major 
advance sheet, reporter series, legal digest, and many newslet- 
ters and newspapers in an effort to bring you the very latest 
legal citations and news of significant prison-related events. 
Our outside volunteers do the computer work, printing, fold- 
ing, stamping, labeling, etc. All of us work on the paper 
because we believe in what the PLN is trying to accomplish. 
We ask only one thing from you, and that is for your ongoing 
financial support. You have a method of telling us just how 
important what we are doing is to you, a vote in which the 
ballot is measured by the yardstick of your contributions. 

Last month I completed the annual accounting for the 
newsletter, a task I do every December, Our financial losses 
to date for the publishing life of the PLN is only $10.05. Not 
too shabby, huh? A copy of the PLN's balance sheet for both 
1990 and 1991 is available to anyone requesting it, provided 
they send me a self-addressed envelope and two stamps 

Continued on page 3 
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Editorial Comments continued from page 2 

(one for the mailing and the second stamp for copying 
costs). This document will show a month by month record 
of every cent we've taken in, as well as how much we've 
spent and what we spent it for. People who meet our 
approval may also obtain an additional listing that includes 
everyone who has ever contributed to the newsletter, the 
amounts donated, and the date the support was given. Our 
books are always open to you, because it is your money that 
keeps us publishing each month. Still, when we are short 
on donations, every extra cent needed comes out of Paul's 
and my pockets, paid for from our miserable prison wages. 

We are slaves of the state, kept in a degrading state of 
childlike dependency and irresponsibility, without so much 
as a semblance of the democracy so often touted by our 
government. That condition cannot begin to change unless 
we first have prisoner controlled vehicles of communica- 
tion, such as the PLN. It is our duty as rights conscious 
convicts to support this effort. That's what I did for the 
papers I supported. That's what you should be doing as 
well. Let's not only close that $10 gap of red ink, but go on 
to create a little financial buffer for leaner days to come. 

Last month we reported the case of Mead v. Reed, F.2d 

(9 Cir. 1991), in which the U.S. Court of Appeals held 

that prison law libraries must maintain (keep current) all legal 
materials in their inventory. While the work done on the 
appeal was written by Jose Gonzalez, my co-plaintiff in the 
suit, it is still pleasing to report a ruling that was handed down 
on an appeal from a civil rights suit I filed. I won my first 
prisoner rights litigation in the U.S. Court of Appeals some 
twenty years ago, in the case of Mead v. Parker, 464 F.2d 1108 
(9 Cir. 1972), I've always experienced a certain sense of satis- 
faction from a win, even if it is only a small one. But this latest 
victory may not be permanent. The other day I learned that 
the state has filed a petition for an enbanc rehearing. I'll share 
future developments with you as they unfold. 

Due to an editing error, the December 1991 edition of 
PLN was not labeled on the masthead as such. Instead it 
stated Vol. 2, No. 11. November 1991. The December issue 
had the front page article "Monroe's Struggle Against 
Double Celling..." December was listed on the bottom of 
pages 2-9. We apologize to our readers for any confusion 
this may have caused. 

Enough for this issue. Be sure to keep searching for 
knowledge of today's political realities. An understanding 
of what's going on in the world is not all that hard to come 
by. Answers will not be found in the ideology of the right 
wing conservatives, though. They are the ones who sup- 
port the legalized murder of prisoners and who tirelessly 
work to keep us in prison for longer and longer terms. The 
reactionaries are not our friends. It has served me well to 
look to the left for real solutions. We have books to share if 
you'd like to know more. Remember: If you don't stand for 
something, you'll fall for anything. Or, as Robert Byrne put 
it, "The purpose of life is a life of purpose." We'll be seeing 
you next month.... 



Election year Demagoguery 

By Paul Wright 

Washington State attorney general Ken Eikenberry has 
announced that he will be running for the governors office 
on the Republican party ticket. Eikenberry has been attor- 
ney general since 1980 and is serving up atypical 
Republican economic program with regards to turning the 
state economy around, i.e., no new taxes (where have we 
heard that one before), easing environmental laws and 
some vague measures. 

Of interest to prisoners is Eikenberrys "anti-crime 
proposals." Eikenberry is a former FBI agent. He is telling 
voters he will push for mandatory anti-drug testing in state 
prisons. Apparently Mr. Eikenberry isn't very familiar with 
what his office is doing because the Washington DOC 
already has a mandatory drug testing program and his 
office defended the constitutionality of that program (and 
won) before the state Supreme Court in 1987. Could Mr. 
Eikenberry be preying on the voters fears and trying to 
capitalize on citizens ignorance of the prison system? Or is 
he just shooting from the hip? 

His other proposals include "creating a board to review 
early releases of prisoners." This is when the Sentence 
Reform Act has been the law since 1984 which abolished 
the parole board and sets a fixed sentence with a fixed 
release date, so will Mr. Eikenberry try to reinstate the 
parole board and indeterminate sentencing? 

His other big proposal is making prisons self-sustaining 
with factories and farms inside the prisons. Presumably 
voters will realize that jobs that come into prison are com- 
ing there from somewhere, namely their jobs on the 
outside. Prior to the 1930's most U.S. prisons were self-sus- 
taining with prison factories and such. That ended when 
unions and employers complained of unfair competition 
and the great depression put the squeeze on U.S . capitalism. 
So now in the midst of another depression Eikenberry 
would go back to this model. On it's face prison industries 
sound good, prisoners are forbidden to unionize, can be 
made to work in unsafe conditions, don't require health or 
medical insurance, etc. But prison industries are usually not 
economical because of the excessive amounts that go into 
"security" costs. As slave owners of old learned, a captive 
work force is usually not a happy work force. 

As the '92 elections draw closer we can expect to see 
more scapegoating of prisoners and criminal defendants. 
As the capitalist economy sinks even deeper into the 
morass of it's own contradictions we well see even greater 
attempts to distract the citizenry from the reasons- behind 
this economic crisis, especially the role of Reagan /Bush in 
fomenting it. With the collapse of the Soviet Union as a 
credible menace there is a need for something to distract 
the U.S. voter from his economic predicament. In the 1988 
election George Bush used the pledge of allegiance and the 
fact that prisoner Willie Horton had been given a furlough 
by Massachusetts prison officials during which he raped 
and killed a woman. This inflamed the fears of white voters 
against the specter of street crime by the black underclass 
and shifted the focus from Bush's economic policies and his 
role as Reagan's talking head vice president to who was 
"tougher" on crime. 

Recent newspaper columns have taken to analyzing 
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Election Year Demagoguery continued from page 3 

what campaign ads by politicians mean by comparing 
what the ad says to the facts involved. At PIN we would 
like to do the same when those ads and campaign promises 
involve prisoners and prisons. Throughout most of the U.S. 
we are disenfranchised and cannot vote ourselves (I do not 
mean to imply that the current electoral system in the U.S. 
is legitimate and can provide a means for meaningful social 
and economic change). This is combined with the fact that 
the vast majority of the corporate media in the U.S. is closed 
to the views and opinions of prisoners so that most citizens 
have little knowledge of either the prison or the criminal 
justice system in this country except for what they are fed 
through Hollywood and the corporate media. Prisoners on 
the other hand have first hand knowledge of prisons and 
the criminal justice system. So if you come across a "reality 
gap" between politicians demagoguery and what's really 
happening, send us the clipping and article and a short 
rundown of the actual situation. 

Prison Homophobia Challenged 

A prisoner in a state prison filed a federal civil rights 
lawsuit complaining that he was removed from his job as 
a prison bakery worker because he is a homosexual. The 
federal trial court, in determining whether the prisoner 
should be allowed to proceed with his lawsuit as a pauper, 
ruled that this claim was not frivolous. 

The court rejected the prisoner's argument, saying Title 
VII of the Civil Rights Act of 1964, prohibiting sex dis- 
crimination in employment, applied in this case, holding 
that the term "sex" used in the statute refers to gender, not 
to sexual orientation. Additionally, it found that the lawsuit 
did not state a due process claim, since a prisoner has no 
right to be assigned to a particular prison job. 

However, the court concluded that the suit might state 
a valid equal protection claim, since the question of 
whether claims of discrimination because of homosexual 
orientation will support a valid equal protection claim "is 
a subject of some current debate." The inmate was therefore 
granted permission to proceed as a pauper. See, Kelley v. 
Vaughn, 760 F.Supp. 161 (W.D. Mo. 1991). 

Receiving State Is Agent Of Sending 
State; Qualified Immunity Examined 

An Iowa prisoner was under punitive segregation when 
he was transferred to the Texas prison system and released to 
the general population. When he was later transferred back to 
Iowa, the prisoner was returned to punitive segregation, 
without a hearing. The prisoner filed a civil rights complaint 
pursuant to 42 U.S.C. 1983, arguing that his release into 
general population in Texas constituted an exoneration of his 
disciplinary sentence. The district court agreed on the due 
process issue, but held that prison officials had qualified 
immunity (barring the prisoner's claim for damages). 

On appeal the U.S. Court of Appeals for the Eighth 
Circuit upheld the lower court's finding that the prisoner's 
due process rights were violated, but reversed the district 
court's finding of qualified immunity. In upholding the due 
process claim, the appeals court agreed that release into the 
general population of the receiving state is equivalent to a 
release into the general prison population in the sending 
state, in "that the receiving state acts solely as an agent for 


the sending state." Thus Iowa was bound by the actions of 
its agent, Texas. 

The court of appeals then went on to address the ques- 
tion of qualified immunity. The court noted that "qualified 
immunity shields [prison] officials from personal liability 
when the officials can show that they exercised good faith 
in attempting to conform their actions to clearly established 
constitutional law." To overcome qualified immunity, the 
court continued "[a prisoner] must show that the ... 
officials violated his rights in contradiction to clearly estab- 
lished law." In applying this question of law to Iowa prison 
officials, the court found that long-standing rulings estab- 
lished the prisoner's due process rights to a hearing before 
being placed in segregation, and thus the prison officials in 
question were not entitled to qualified immunity. The plea 
by prison officials, that the were merely acting on the bad 
legal advice of ^ their -attorneys, was also rejected by the 
court. See , Pletka v. Nix, 943 F.2d 916 (8 Cir. 1991). 

Prison Populations Up, Escapes Down 

According to a poll conducted by Corrections Compen- 
dium magazine, there were fewer escapes in 1990 than in 
1989. In 1989, there were 7,816 escapes reported from 48 
states (1.33%). In 1990, those same systems reported 7,244 
escapes (1.11%) - a decrease of 572 at a time when prison 
populations were growing by more than 60,000. Figured in 
proportion to the inmate population, the escape rate has 
been going down since 1984 (when it was 1 .93%). No reason 
was given for the decrease in the number of escapes. 

The survey found that five private citizens were killed 
by escaping inmates during the two-year period (over 
15,000 escapes). Five inmates died while escaping. Three 
were from auto accidents, one drowned, and the fifth was 
crushed to death while trying to escape from a Nevada 
prison in a garbage truck. Most systems reported no violent 
incidents as a result of escapes. 

Most escapes were from minimum or community custody, 
where escape is easier. Only a small number of escapes took 
place from medium or maximum security institutions - 428 
in 1989 and 327 in 1990. In 1990, California had the highest 
number of escapes (1,406), while Oregon had the highest rate 
of escape (7.7%). Missouri had the least, reporting no escapes. 
In 1989, Washington state had 148 of its 7,905 prisoners escape 
(1.87%); 3 from medium or maximum security facilities, 36 
from minimum custody, 89 from work release, and 20 from 
other areas. All but 4 were caught. In 1990, Washington state 
had 145 of its 8,339 prisoners escape (1.74%); 1 from 
med/ max, 34 from minimum, 87 work release walk away 
cases, and 23 from other areas. All but 23 of those escapees 
have been returned to custody. 

Four Cons Die In Missouri Jail Fire 

A fire that started in a malfunctioning generator sent 
thick smoke billowing into the Taney County Jail in Forsyth, 
MO, last September 14th, killing four prisoners. Thirteen 
other prisoners were hospitalized for smoke inhalation. 

The fire began when an extension cord connected to a 
battery charger on an auxiliary generation short-circuited. 
Electrical power was lost because of the short circuit, and 
the jail's electronically controlled cell doors would not open. 

Inmates were trapped in their cells until fire-fighters 
arrived with air masks and used special tools to open each 
cell. The fire never spread to the jail itself. 
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HIV-Positive Cons Win Partial Victory 

In a significant victory for prisoners who have been 
tested positive for the Human Immunodeficiency Virus 
(HIV), the virus that causes AIDS, the U.S. Court of Appeals 
for the Eleventh Circuit reversed a lower court order -in a 
case that had challenged the prisoners' conditions of con- 
finement. Prisoners who have tested HIV-positive had 
brought the suit, which the appeals court sent back to the 
lower court for further proceedings. 

The court ruled that the federal Rehabilitation Act requires 
Alabama prisoners infected with HIV be considered "handi- 
capped." They therefore cannot be arbitrarily excluded from 
programs and activities under section 504 of the Act. 

The appeals court also held that the trial court may have 
erred in dismissing the prisoners' claim that they were 
denied adequate access to a law library and other legal 
resources. The court, however, denied claims made by 
prisoners that medical care was inadequate and that their 
rights of privacy were violated by Alabama's mandatory 
segregation of HIV-positive prisoners. 

Section 504 of the Rehabilitation Act prohibits a federally 
funded state program from discriminating against a hand- 
icapped individual solely on the basis of the handicap. 

The court concluded that HIV-positive prisoners were 
"handicapped" within the meaning of the Act. It noted that 
the trial court had failed to make a proper determination as 
to whether HIV-positive prisoners were "otherwise 
qualified" for individual programs and activities. The court 
thus remanded these issues to the district court for a "par- 
ticularized inquiry with full findings of fact and 
conclusions of law as to each program ... and a proper 
weighing of the dangers of transmission in each context." 

The court made it clear that HIV-positive prisoners are 
to be protected against arbitrary discrimination based on 
their HIV status. The court also remanded the case back for 
additional findings on the access to the courts issue. See, 
Harris v. Thigpen, 941 F.2d 1495 (11 Cir. 1991). 

Geronimo Pratt Wins Injunction 
Against Future Harassment; 
Loses Drug Trafficking And 
Possession Appeal 

Elmer "Geronimo" Pratt is a political prisoner convicted 
after an F.B.I. COINTELPRO frame job of murdering a 
school teacher during an alleged robbery attempt of the 
victim and her husband on a Santa Monica tennis court. 
Pratt has consistently maintained that the F.B.I. framed him 
for the murder because of his political activities in the 
community. That was over twenty years ago. Today Pratt 
was unsuccessful in making a similar claim with respect to 
a prison disciplinary committee that found him guilty of 
marijuana possession and drug trafficking. The federal 
court hearing the case ruled that Pratt's claim of retaliatory 
motive for the charges was "not well-taken." 

According to the district court's opinion, one of the 
informants in this case told prison officials that on two 
occasions Pratt had arranged to have packages containing 
marijuana sent, under fictitious names, to Receiving & 
Release (R&R). Once the drugs arrived, the informant pur- 
portedly retrieved the drugs, keeping a portion of the 
package for himself, and smuggled the rest to the yard. 
Besides Pratt, the informant implicated another inmate in 


a similar scheme and accused yet another of smuggling. 

Pratt was placed in segregation and his cell searched. 
Cops claim to have found a cardboard pipe and foil in a 
garbage can (of the type used for smoking marijuana), and, 
later, a small amount of marijuana in one of Pratt's legal 
files. He was charged with - , “and found guilty of, drug 
trafficking and marijuana possession. His punishment was 
the same as the penalty received by the informant and the 
other inmates incriminated by the informant (a total of five 
men). Each was recommended for placement in the 
Security Housing Unit for one year. 

Pratt listed a number of indications he felt pointed to a 
retaliatory motive on the part of his captors, including his 
being framed for marijuana possession charges in 1989. But 
the district court held the informants (there were two of them) 
to be reliable and the charges by prison officials were not 
subject to constitutional challenge. The court did, however, 
issue a preliminary injunction barring the California Depart- 
ment of Corrections from harassing Mr. Pratt in the future. 
See, Pratt v. Towland, 770 F.Supp. 1399 (N.D.Cal. 1991). 

Alaskan Con Has Liberty Interest 
In Prison Job 

An Alaskan prisoner was subjected to a random urine 
test using the Enzyme Multiplied Immunoassay Technique 
(EMIT). He tested positive for marijuana use. Immediately 
after the test results came in, and without a disciplinary 
hearing, the prisoner was removed from his job in correc- 
tional industries. He was subsequently found guilty on an 
infraction charging him with drug use. The finding of guilt 
was based solely on the alleged positive EMIT result. 

The prisoner then filed a suit in state court, claiming the 
existence of a protected liberty interest in continued 
participation in the prison industries work program. He said 
he was denied due process when he was withdrawn from 
the program based only on the positive EMIT test, without 
a hearing or an opportunity for a retest. The trial judge 
dismissed the case, saying, " [t]he plaintiff has no interest in 
his position of prison employment with the state that rises 
to or receives constitutional protection". The lower court 
then cited several federal cases that established the absence 
of any liberty or property interest in prison employment. 

The supreme court of Alaska reversed, holding that 
under Alaskan law prisoners do have an enforceable inter- 
est in continued participation in rehabilitation programs. 
The court relied on the state constitution, which specified 
that the twin aims of the penal system are protection of the 
public and reformation. "The latter is not a meaningless 
guarantee," the court said, "rather, it creates a right to 
rehabilitation. The prison industries program from which 
[the prisoner] was excluded is a rehabilitation program." 
The court concluded that "prisoners taking part in [prison 
industries-} have a protected interest in the program, their 
participation cannot be terminated without a measure of 
due process of law." 

While this ruling was decided on the basis of Alaskan 
law, and is only directly applicable to prisoners in that state, 
the principles it established can be extended to include 
those jurisdictions that have created, though their constitu- 
tions or some statutory scheme, an arguable right to 
rehabilitation. See, Ferguson v. Department of Corrections, 816 
P.2d 134 (Alaska, 1991). 
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Incarceration Rate Grows 
In First Half Of 1991 

The nation s state and federal prison population grew by 
30,149 inmates, just under four percent, during the first half 
of 1991 to reach a record 804,524 men and women as of June 
30, the U.S. Justice Department's Bureau of-Justice Statistics 
announced on October 13. This increase was the equivalent 
of about 1,160 more inmates every week. 

During the first half of last year, the federal prison 
population grew by 3.1 percent, compared to an increase of 
4 percent among the 50 states. Prisoners in the Western 
states increased by 5.1 percent during the first half of the 
year, compared to a 4.2 percent increase in the Northeast. 
Southern and Midwestern prisoner counts grew by 3.5 
percent. Four states recorded double-digit half-year in- 
creases - Rhode Island by 14.3 percent; New Hampshire, 
11.6 percent; Nevada, 10.6 percent; and Colorado, 10 per- 
cent. Washington state had a prison population growth rate 
of 9.5 percent during the first six months of 1991. 

During the first half of the last year the number of female 
inmates in state and federal prisons grew 4.5 percent, com- 
pared to a 3.9 percent increase for men. As of June 30th, 
1991, women prisoners accounted for 5.7 percent of all 
prisoners nationwide. 

The number of prisoners per capita on June 30, 1991, also 
reached a record 303 sentenced offenders (people sen- 
tenced to a year or more in prison) per 100,000 residents. 
California's 101,995 prisoners as of June 30 marks the first 
time that any jurisdiction of the U.S. has held more than 
100,000 prisoners. 

From: Corrections Digest 

U.S. Prisons Accused Of 
Human-Rights Abuses 

An international human-rights group recently charged 
that the U.S. prison authorities are engaging in "numerous 
human-rights abuses" through the increasing use of "super 
maximum security" prisons modeled after the federal 
prison in Marion, 111. Condemning what it called the 
"Marionization" of the nation's prison system, Human 
Rights Watch said in a new report that 36 states have created 
such prisons - rigidly regimented institutions in which 
inmates are usually confined in solitary cells with few 
opportunities for exercise or contact with other inmates. 

In some cases, Human Rights Watch charges, these state 
institutions violate international standards for the treat- 
ment of prisoners adopted by the United Nations. 

Federal Prisoner Gets Medical Records 

A federal prisoner filed a request for his medical records 
under the U.S. Privacy Act, 5 U.S.C. 552a. The Bureau of 
Prisons (BOP), released 56 pages of the prisoner's medical 
file, but withheld the remaining 66 pages of files, which 
contained the evaluations and opinions of the physicians 
who treated him. The U.S. District Court ordered all of the 
records disclosed, saying: "The BOP's actions in this case 
... are inconsistent with the requirements of the Privacy 
Act. The intention of the Act is to enable 'any individual to 
gain access to his record or to any information pertaining 
to him.' The Act specifically requires agencies to produce 
medical records." 

In addressing the BOP regulation used to justify the 


withholding of certain medical records, the court ruled that 
the administrative regulation violated the statutory law. 
The Privacy Act, the court continued, "permits agencies to 
devise 'special procedures' for disclosure of medical 
records, but the purpose of such procedures must be to 
protect the individual's privacy from intrusion by others, 
not to withhold records from the person who is himself the 
subject of the records." 

The court then took the unusual step of granting sum- 
mary judgment in favor of the prisoner, even though he had 
not filed for or requested such relief. See , Benavides v. Bureau 
of Prisons, 427 F.Supp. 426 (D.C., D.C., 1991). 

Deadly Strain Of TB Found 
In New York Prisons 

[Editor's Not Q' r -The following article is reprinted from the 
November 15, 1991, issue of "The Columbian."] 

A virulent new strain of tuberculosis has killed 12 in- 
mates and one guard in the New York state prison system 
and poses a "deadly threat" across the nation, the state 
prison chief said today. Corrections Commissioner Thomas 
Coughlin said the TB strain was drug resistant. 

Four inmates died at the university Hospital of the 
Health Science Center in Syracuse, and eight died at St. 
Clare's Hospital in New York City. The guard who died 
was assigned to watch the inmates being treated in 
Syracuse, Coughlin said. 

"My concern is not only the 28,000 employees of this 
department, but their families and their communities. I am 
also concerned for the health of the 60,000 inmates, their 
visitors, their families and their communities," Coughlin 
continued. 

"This new strain of TB has been identified in other parts 
of the nation, and is a new and deadly threat to all of us," 
said Coughlin. "It is an airborne bacteria that can be spread 
by acts as common as coughing." 

The TB strain was confirmed in the prison system in 
September. James Flateau, a Coughlin spokesman, said the 
deaths occurred between last December and last week. 
Statewide, 84 cases of TB were confirmed among inmates 
in the first 10 months of this year, Coughlin said. The cases 
remain under investigation to see whether they involve the 
drug-resistant strain of the disease, he said. 

"Inmates are public health sentinels. Their health 
problems reflect those that are faced by the community at 
large," Coughlin said. 

Prison’s TB Response 
Legally Inadequate 

Prisoners at a Minnesota correctional facility filed a class 
action lawsuit challenging the tuberculosis screening and 
control procedures at the prison as so inadequate that they 
constituted cruel and unusual punishment in violation of 
the eighth amendment. The trial court agreed with the 
inmates, but denied an injunction because it also found that 
prison officials had remedied the situation since the litiga- 
tion began. It also awarded the plaintiff prisoners $210,303 
in attorneys' fees and costs. 

This result was affirmed on appeal. Prior to the litigation, 
there was no written policy regarding tuberculosis testing 
and control. The intake screening was deficient because not 

Continued on page 7 

January 1992 


Prisoners’ Legal News 



Prison’s TB Response continued from page 6 

all incoming inmates were tested and because follow-up 
testing eight to ten weeks after an initial test was not done. 
Additionally, the administration of necessary drugs for 
infected inmates was not sufficiently monitored to ensure 
that such prisoners actually took the medication. 

The court also found that prison officials' response to 
active outbreaks of tuberculosis in the prison was inade- 
quate, with an infectious inmate being returned to the 
general population. A "consistent pattern of reckless or 
negligent conduct," the court said, was sufficient to "estab- 
lish deliberate indifference to serious medical needs." 

Intentional deprivation of medical care did not have to 
be shown to establish a rights violation. Prison officials in 
this case responded to the tuberculosis outbreak "with a 
series of negligent and reckless actions." 

Despite the lower court's denial of an injunction, the 
appeals court found that the award of attorneys' fees to the 
plaintiff prisoners was justified by their "limited success," 
in that their lawsuit served as the "catalyst" for remedial 
actions taken by prison officials to improve the response to 
tuberculosis outbreaks. See, DeGidio v. Pung , 920 F.2d 525 (8 
Cir. 1990). 

Non-Specific Infractions 
Violated Due Process 

Two prisoners found guilty of participation in "violent 
group conduct" challenged the sufficiency of the evidence 
presented at their hearings to establish their guilt. The 
principal evidence utilized were written misconduct 
reports stating that all inmates present in a mess hall (num- 
bering around 140) actively participated in a riot. 

The highest court in New York has concluded that, 
"without some specificity as to the offensive conduct at- 
tributed" to these individual prisoners, the reports alone 
did not constitute "substantial evidence" of guilt. It there- 
fore overturned the disciplinary determinations, with the 
results annulled and all references to the proceedings ex- 
punged from the prisoners' records. 

The reports, by various observers of the disturbance, 
stated that "all inmates" in the mess hall threw objects, 
yelled, screamed, and rushed towards officers. Both 
prisoners admitted their presence in the mess hall, but 
denied participating in the disturbance. There was, addi- 
tionally, a statement by a confidential inmate informant 
stating that one of the two inmates had been seen throwing 
trays and plates at officers. 

The court noted that the Department of Correctional 
Services itself requires that every incident of inmate mis- 
conduct involving danger to life, health, security or 
property "be reported as soon as practicable, in writing, by 
employees who observed the incident or have ascertained 
the facts." Such reports are required to indicate the "specific 
role played by each inmate, or if the specific role of each is 
unknown the report shall so indicate." 

The court found that the eyewitness accounts intro- 
duced as evidence did not meet these requirements, 
because they contained "only conclusory statements that 
all present in the mess hall participated" in the disturbance, 
with no reference to either of the two plaintiff prisoners. 
And no determination in the record concerned the 
credibility of the statement of the confidential inmate in- 


formant, which is an "assessment to be made by the Hear- 
ing Officer, not the witness." See, Bryant v, Coughlin, 77 
N.Y.2d 642, 569 N.Y.S.2d 582, 572 N.E.2d 23 (1991). 

State Prison Systems 
Emulate Marion Control Unit 

By Paw Doivker and Glen Good 

Inspired by the Federal Bureau of Prisons' seven year 
experiment with a super-maximum security "control unit" 
prison at Marion in souther Illinois, state prison systems 
across the country have begun operating their own similar 
facilities. Control unit prisoners are subjected to nearly 
round-the-clock cell confinement and other draconian 
"security measures." Together, these measures impose on 
prisoners a regimen of near-total isolation, inescapable 
boredom, and often physical brutality. This proliferation of 
control unit prisons is accelerating as the nation enters the 
third decade of spiraling imprisonment rates and a more 
openly vindictive administration uf "justice." Poor people, 
and particularly people of color, bear an overwhelmingly 
disproportionate share of the resulting misery, both behind 
the prison walls and in the society atiarge. 

The control unit concept was first implemented in H-Unit 
at Marion Federal Penitentiary in 1972, when prisoners 
protesting the guards' beating of Mexican prisoner Jesse 
Lopez were locked in nearly round-the-clock isolation for 
years on end. During the 1970' s, the most politicized and 
resistant prisoners from throughout the federal prison system 
were transferred to Marion. Their organized resistance, cul- 
minating in the longest prison work stoppage in U.S. prison 
history in 1980 and 1981, led to Bureau of Prisons' plans to 
convert the entire prison to a control unit. These plans were 
finally implemented in October, 1983. Eight years later, nearly 
all Marion prisoners spend 22 or more hours each day locked 
alone in their 8' by 6' cells, which are equipped with a sink, 
TV, toilet and a concrete bed covered by a thin mattress. All 
aspects of their physical existence are strictly regimented, and 
teams of specially-trained SORT (Special Operations 
Response Team) guards stand ready to attack any prisoner 
who resists in any way. Prisoners may never have contact 
visits, and to further isolate them from outside support their 
mail is censored. 

Conditions such as those at Marion are being replicated 
in state control unit prisoners across the country. Many of 
these prisoners feature their own innovations in controlling 
and dehumanizing prisoners. At Pelican Bay Security 
Housing Unit in Crescent City, California, cells have solid 
steel doors, which are remote-controlled by guards who 
use loudspeakers to direct prisoners in and out of their cells. 
At a second California control unit at Corcoran, armed 
guards patrol the plexiglass ceilings over the cells and peer 
in at prisoners through the plexiglass cell walls. At 
Missouri's control unit at Potosi, guards use the "double- 
litter restraint," in which the prisoners is encased between 
two Army- type cots. At Colorado's Centennial Prison near 
Canon City, where the control unit is being expanded to the 
entire 336-bed prison, guards are armed with "nut-guns," 
named for the acorn-size pellets they fire at prisoners. Other 
known state control unit prisons are at Ionia, Michigan; 
Southport, New York; McAlester, Oklahoma; Baltimore, 
Maryland; and Westville, Indiana. Connecticut recently 
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State Prison Systems continued from page 7 

appropriated $27 million for the construction of new con- 
trol unit prison. Marion itself is scheduled to be replaced in 
1993 by a specially constructed, high-technology control 
unit prison in Florence, Colorado. 

The proliferation of control unit prisons comes in the midst 
of an explosion in the U.S. imprisonment rate, which is now 
the highest in the world. The prison population has doubled 
since 1970, and George Bush has promised to double it again 
during the 1990's. By the year 2000, two million people are 
expected to be in jail or prison in this country. 

Keeping such a huge prison population subdued in the 
face of increasingly overcrowded and frustrating condi- 
tions takes substantial force. That force is provided by 
control unit prisoners, the "prisons' prisons." Just as 
Marion silences and suppresses its prisoners, so the other 
control units are used to isolate any prisoners who might 
challenge the prison system in any way. Even as the use of 
these prisons have spread, so has prisoner resistance to 
them, whether in the form of lawsuits or educational work 
within the prisons or in more dramatic actions, such as the 
taking of guard hostages at Southport, New York or the 
extended hunger strike at Westville, Indiana. 

This spread of control units was one focus of a nationwide 
conference held in Chicago last September. The conference, 
sponsored by the Committee to End the Marion Lockdown 
and the National Committee to Free Puerto Rican Prisoners 
of War, served a dual purpose: to commemorate the historic 
rebellion at Attica prison twenty years previously, and to 
learn about control units and plan for a campaign to abolish 
them. Two hundred people from all over the United States 
and Canada attended a stimulating and empowering day of 
workshops, discussion and film. 

Conference attendees decided that to attack control units 
effectively we should focus attention on the center of the 
system: the proposed control unit at Florence, Colorado, 
which is to replace Marion as the ultimate in brutality in the 
federal prison system. If Florence is stopped, a limit will be 
set that cannot be crossed. If it is allowed to be built as 
planned, it will drag conditions in other prisons down with 
it. Conference participants thus decided on an initial eight 
month campaign of programs and events, leading up to a 
National Day of Action in May when demonstrations 
across the country will demand that the Florence control 
unit not be built and that all control units be abolished! 

[Note: The authors are members of the Committee to 
End the Marion Lockdown, from which a much longer 
version of this article is available. They would like to thank 
the many prisoners who have communicated details of 
conditions in control units around the country, and wel- 
come correspondence c/o C.E.M.L., P.O. Box 578172, 
Chicago, Illinois 60657-8172.] 

BOP Must Release Medical Records 

Eduardo Benavides is a federal prisoners who sought to 
review his medical prison records. The BOP release 56 
pages of his medical file to him but withheld 66 pages, 
including those containing the evaluations and opinions of 
Benavides treating physicians. 

Benavides filed suit under the Privacy Act (5 U.S.C. § 
552a). The BOP moved for summary judgement against 
Benavides. The district court denied the BOP's motion and 
instead granted summary judgement in Benavides behalf 


holding that as legal matter the Privacy Act specifically 
requires federal agencies, including the BOP, to produce 
medical records when so requested. 

The Court ordered the BOP to produce all medical 
records to Benavides. See: Benavides v. Bureau of Prisons, 771 
F, Supp 426 (DC DC 1991). 



IMU’S and Controlled Feeding 
At CBCC 

As part of the continuing trend across the U.S. to- open 
control units the Clallam Bay Corrections Center in 
Washington state has opened an Intensive Management 
Unit (IMU). Currently prisons at Shelton, Wa., and Walla 
Walla, Wa., have IMU's. The physical set up at CBCC is 
identical to that of the Shelton IMU and the segregation unit 
had in fact been operated with more restrictive conditions 
than either of the other IMU's, even through the CBCC 
facility was not formally an IMU. With increasing over- 
crowding and repression throughout the Washington state 
prison system the opening of yet another IMU is an attempt 
to control and intimidate the prison population. 

CBCC is currently preparing to nearly double the prison 
population from 570 to nearly 900 prisoners. Double bunks 
had already been installed in all of the prison cells and now 
mattresses been provided as well. CBCC now has 740 
prisoners. 

A new practice being used, based on a similar program 
developed in the Missouri state prison system is that of 
"controlled feeding." If this sound like something farmers 
use to feed animals, the analogy is appropriate. Prisoners 
at CBCC now go through a line in the dining hall where the 
servers are completely shut off by stainless steel plate from 
the prison population. Therefore the fully served tray ap- 
pears at the end through a small opening at the end of the 
line. The food is all served with whatever dressing, gravy, 
etc., are on line with no choice being given to those who 
dislike such items on their food. At the same time serving 
portions and the quality of the food have also deteriorated. 
The reason given by prisoncrats for the shutting off of the 
chowline is that it is necessary for "sanitation reasons." Yet 
it isn't being done in the staff dining hall. Of course it is 
obvious to even a child that if that were the case the same 
purpose could have been accomplished by extending the 
see through plexiglass shields. At the same time, food 
service workers are not required to wear face coverings that 
would in fact prevent the contamination or food by air- 
borne diseases. 

Prisoncrats have responded to prisoners discontent with 
the "controlled feeding" arrangement and deteriorating of 
food quality and quantity by increasing the presence of 
guards in and around the messhalls and having the higher 
up muckity mucks there to confirm this. 
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Canadian Officials May End Ban On 
Sex Between Prison Inmates 

Rod Mickleburgh 
Toronto Globe and Mail 

TORONTO - Canadian federal corrections officials are con- 
sidering an end to the ban on sex between prisoners, in light of 
the government's decision to make condoms available. 

The issue has arisen because the new policy will put 
prisons in the odd position of handing out condoms to 
prisoners who may not legally use them. 

"We're aware of this dichotomy, and we are looking at 
changes," said Dr. Jacques Roy, director general of health- 
care services for Corrections Canada. 

Roy said yesterday that sex between prisoners has al- 
ways been considered a violation of the federal Penitentiary 
Act on the grounds that it disturbs "good order and dis- 
cipline" in the prison. 

"But now we are wondering whether this interpretation 
of the act will still stand. We're asking for new legal advice." 

Corrections communications director John Vandoremalen 
said sexual activity "is a disciplinary offense within the 
institution, but that is starting to be questioned. By provid- 
ing condoms, we are acknowledging the existence of 
homosexual relations in our prisons. We are not condoning 
it, but we can't stick our heads in the sand." 

He said the biggest roadblock to ending the sex ban is 
that many incidents are of a "predatory nature." 

However, other officials point out that sexual-assault 
charges could still be filed in such cases. 

Roy said there have been no Canadian studies into the 
frequency of sexual relations, but a U.S. study found that 
about 20 percent of prisoners engaged in homosexual ac- 
tivity. Despite the fact that sex in prison is illegal, Roy said 
he knows of no federal prisoners charged with the offense 
in recent years. 

He welcomed the government's decision last week to 
distribute condoms to prisoners as a means of prevent the 
spread of the AIDS virus. Forty prisoners are known to 
have the AIDS virus among the approximately 11,000 now 
in federal penitentiaries, said Roy. They include two who 
have shown symptoms of fully developed AIDS. 

He said this represents a significant increase from 27 
prisoners known to have the virus 18 months ago. 

Unlike the United States, Canada does not have mandatory 
AIDS testing of prisoners, and many observers believe the 
actual number of infected prisoners is much higher. 

A prisoner's AIDS status is kept confidential from both 
guards and fellow convicts. 

Meanwhile, Roy said no decision has been made on the 
best way for prisoners to obtain condoms. "But my advice 
is that they be handed out through our health-care centers, 
and I can assure you my advice is relied on a lot," he said. 

He said that is the method used by the state of Vermont, 
which has been giving condoms to prisoners since 1988. 
Roy said about 10 percent of prisoners in Vermont asked 
for a condom during the program's first year of operation. 



Chilean Political Prisoners 
EncHHungerstrike 

On November 13, 1991, four Chilean political prisoners 
ended a 44 day hungerstrike. 24 hours after a street 
demonstration supporting them had culminated with the 
detention of 252 people by police. The announcement was 
formulated by the hungerstrikers themselves in the hospi- 
tal where they were interned over the weekend due to the 
seriousness of their health needs. 

"From it's first day the strike was defined as an action of 
protest and denunciation without pretending to obtain our 
liberty with this action" they said in a declaration. 

They questioned " a government that preferred to use the 
same laws with which the dictatorship tried us and which 
has refused to consider a law of procedural nullity which 
would take into account the fact that all of our trials and 
processes . are tainted because they originated under tor- 
ture." The communique also strongly criticized the 
parliament and the judiciary and remarked that "the strug- 
gle for the liberty of the political prisoners is now in the 
hand of the people." 

The prisoners who suspended the strike are being 
processed for actions taken against the military regime 
headed by Augusto Pinochet between Sept. 11, 1973 and 
March 11, 1990. 

The strike was to demand that trials which affected 79 
leftists imprisoned by the military regime be accelerated. 

The minister of the interior, Enrique Krauss, maintained 
that the quickening pace of legal projects that favor the 
prisoners, solicited from the parliament, were not adopted 
because of "pressure" by the hungerstrikers nor because of 
Tuesdays street demonstration. He claimed that the 
government has effected a "consistent and permanent ef- 
fort" to solve the problem of prisoners inherited from the 
previous regime and "to suppose that at the root of Tues- 
days deeds are obtaining results, is an unfounded 
speculation." 

" Brecha , " Montevideo , Uruguay 

[Editors Note: The CIA supported a military coup in 
1973 which led to the bloody overthrow of the elected 
government of Salavor Allende, a Marxist. In the 17 years 
of military dictatorship that followed, tens of thousands of 
Chileans were murdered by the regime, thousands "disap- 
peared" or were imprisoned and large numbers fled the 
country as refugees. At this point Chile is nominally a 
democracy but the military continues to hold the real politi- 
cal power in the country. Prior to formally handing over 
the trappings of government the military stacked the courts 
and parliament with its own appointees thus "effectively 
continuing it's own policies. Several hundred activists and 
leftists imprisoned by the military dictatorship are still in 
prison today, many still without trial, for having opposed 
the dictatorship. Today they will likely be tried before the 
judges appointed by the dictatorship, under the dictator- 
ship laws for opposing that dictatorship. The facade of 
bourgeois democracy is wearing thin in Chile and the 
plight of Chilean political prisoners exposes the political 
and moral bankruptcy of the current regime nominally in 
power. Paul Wright] 
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- Letters From Readers - 

Court Imposed Costs Limit Access 

I would like to begin by thanking all who are involved 
in making PLN possible for not only providing a valuable 
and much needed service^] but also for making those that 
would otherwise be ignorant to failings of the criminal 
justice system aware of the serious problems and crisis that 
is at hand. 

Since being in a Nebraska prison I have found that to 
seek justice is to commit one's self to constant battle with 
racism; not only racism in the form of black and white but 
economic racism which is the worse of all. This brand of 
racism comes to us through the courts who for the sake of 
cutting down on the number of appeals and prisoners' 
litigation has forced fees on us in the form of court costs, 
filing fees, not to mention the outrageous cost of legal 
copies and other ... costs that 90% of the prisoners cannot 
afford and therefore are denied a fair chance of even seek- 
ing some form of justice. 

I always believed that law was meant to be a shield, but 
if you look past the facade you will see that it is a sword 
meant to slice and pierce the poor and minorities of the 


The Prison/Community Alliance {PICA) is a group of Washington state 
prisoners and concerned citizens whose goal is to abolish the Washington 
state Indeterminate Sentence Review Board, AKA the parole board, and 
bring all indeterminate sentence prisoners under the newSRA guidelines. 
The courts and the legislature are unwilling to abolish the parole board, 
so the way the P/CA is focusing on doing this is the ballot initiative, to let 
the voters of the State of Washington decide whether or not they want 
the parole board. 

P/CA does not need money, they need people willing to get involved 
and make their voices heard. PLN will cover new developments as they 
occur. To get involved or for more information please contact: P/CA, P.O. 
Box 276, Kent, WA 96035. 
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country. But through people such as yourselves, there is at 
least a ray of hope and hope provides motivation. For that 
I once again say thank you. 

E.L., Lincoln, Nebraska 
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Occupation Justice 

The Israeli Treatment of Palestinians 


In February 1985 the Ramallah Military Court inflicted 
five years' imprisonment upon a 13-year old boy from 
Dheishe Refugee Camp, in the course of an "instant trial" 
lasting not more than one afternoon. 

Following that trial, Jerusalem peace activists Gideon 
Spiro wrote letters to all three of the military judges in- 
volved, stating that "this trial made a mockery of any 
concept of justice, being reminiscent of the trials in the 
courts of dictatorial and tyrannical regimes" and wishing 
the judges' sleep to be nightly interrupted by nightmares 
reminding of the Palestinian child Ahed's experiences in 
the Israeli prison. The judicial system did not take kindly 
to this criticism; Spiro was prosecuted and sentenced (by 
a civilian court) to two months suspected imprisonment 
for "insulting a public official." 

Three years later, at the beginning of the Intifada, "in- 
stant trials" became the rule at the military courts. Mass 
arrests were carried out by the army, and the High Com- 
mand expected the military judges to help break the 
uprising by swiftly handing down the required number of 
"deterring" verdicts, it was at that time that Adv. Felicia 
Langer - well-known since 1967 for her determined 
defense of Palestinians - decided to retire and close down 
her Jerusalem office. In a newspaper interview she ex- 
plained: "I can no longer defend my clients. The judges 
expect them to plead guilty in orderto finish quickly, and 
anybody who tries to conduct a real defense just gets a 
more severe punishment." 

In the following period, the issue dropped out of the 
media - not because the situation improved, but because 
it had become a routine. It only achieved prominence 
again through the Amnesty International's report of July 
1991, which was based on many months of thorough 
research. As well as giving detailed reports of the institu- 
tionalized torture of Palestinian detainees, the report - 
which was extensively quoted in the Israeli press - con- 
centrated on judicial malpractice by the military courts. 

Amnesty researcher Wesley Greek told Israeli journalist 
Tom Segev of the scene he had witnessed at the Hebron 
Military Court, on November 9, 1990: "the accused was 
brought wounded before the judge. He had apparently 
been tortured. His shirt was torn and bloodstained. On his 
left arm, open wounds were visible. There was also a chest 
wound, during the proceedings the accused took off his 
trousers, and his lawyer asked the judge to look at his 


thigh, which was blue and black and wounded. The judge 
said that this was not relevant and refused to look at the 
wounds." (Tom Segev in his article The Guilt of the Judges , 
Ha'aretz 2-8-91.) 

Not all military judges - mostly lawyers who do this as 
part of their reserve military service - are happy with the 
role they are called upon to play. When the dissident 
sociology lecturer Haim Gordon explored the attitudes of 
his fellow academics to the Intifada, he came upon the 
following testimony by a law professor at Tei-Aviv 
University: " . .. About a year ago, I was called up into the 
reserves, in order to act as a judge on appeals of prisoners 
in the Ketzoit camp (Ansar- 3, a large detention center for 
Palestinians from the occupied territories). I reviewed the 
cases and released about a third of the prisoners. After that, 
a letter arrived at the Army Attorney General from the 
Security Service, saying that I am pro-PLO in my views." 

Gordon's contact, who described himself as a "politi- 
cally centrist and opposing leftist views," insisted on his 
name being kept secret. However, another military judge 
- Aryeh Koks, a lawyer in civilian life - spoke out in an 
extensive interview published in Hadashot (11-10-91): 

"There are dozens of mostly young prisoners. They 
don't even try to defend themselves. They have no con- 
fidence in the system. There are different standards for 
Jews and -for Arabs. A Jew would get a year for killing an 
Arab; an Arab would get the same for throwing a stone 
that did not hit anybody. 

"I tried not to conduct 'assembly-line' trials, but to ask 
personal questions of the accused and to determine the 
details of the alleged crime. But it is difficult. Usually the 
main evidence is a total confession of all the charges, and 
it is very difficult to get at the bottom. 

"In the Territories, the people we have to judge are 
regarded by the population as heroes. This makes it dif- 
ficult for a judge to function. It is very unpleasant to 
sentence 17-year old boys - the same as my son - for acts 
which any normal person would have done in their place. 
I also would have done the same." 

Meanwhile, Gideon Spiro wrote to the (civilian) judges 
who convicted him in 1985, asking for their apology since 
"the expressions which I used in my letter to the Ramallah 
military judges should be regarded, as it now turns out, as 
having only one fault: extreme understatement." 


Plea For Help 

Demba Diop is a Mauritanian expatriate confined at the 
Rheinbach prison in Germany on fabricated charges. 
Demba is the only black prisoner of the 500 prisoners at 
Rheinbach. Demba has been an active participant of the 
FLAM (Forces de Liberation Africaine de Mauritanie) 
since the early 1970s and is identified as such by the 
Mauritanian government which rules under Islamic law. 

Amnesty International has documented thousands of 
cases of political imprisonment, torture, murder and un- 
fair trials of FLAM members by the Mauritanian 
government. (See: "Mauritania 1986-1989: Background to a 
Crisis of Three Years of Political Imprisonment, Torture and 
Unfair Trials" by Amnesty International, 1989.) Despite an 
appeal from Amnesty International and other human 
rights groups, the Mauritanian government continues 
these practices. 

Prison officials in Germany have injected the AIDS 
virus into Demba after treatment for a thrombosis of his 
leg. He is now testing HIV positive and they refuse to 
provide him with any medication to bring the disease into 
remission. They are also attempting to deport him back to 
Mauritania where he faces execution by the Mauritanian 
government. 

Demba does have two court appointed lawyers, listed 
below. We ask that you actively help Demba seek political 
asylum in France or the Ivory Coast. Demba is due to be 
released in April of 1992. Time is running out. If political 
asylum is not obtained by the, he will be deported to 
Mauritania and executed. Demba has fought for the aboli- 
tion of slavery and oppression and needs our assistance. 
We urge you to call or write Demba' s attorneys and offer 
assistance if you are able to. Any of you with contacts 
overseas please utilize them to obtain political asylum for 
Demba. We also ask that he receive medication and treat- 
ment for his illness. 

Letters of concern can be sent to Demba and letters 
should also be sent to Amnesty International asking for 
their intervention. Address: Demba Diop, Aachenerstr 47, 
5308 Rheinback, Germany. Amnesty International, Inter- 
national Secretariat, 1 Eastern St., London, WC1X 8DJ, 
England. Attorneys: Geert Oetken, Hohenzeller W611, 
5000 Koln 7, Germany, tele: 0227/287-737-432 or 
0227/228-695-262; Hans Meir, H. Brete Str. 33, 5300 Bonn, 
Germany, tele: 0225/65977 or 12 or 13. 


Subscribe to the Prisoners’ Legal News! 

If you have not made a donation of stamps or money to PLN, 
please do so now. Send such contributions to Prisoners' 
Legal News, P.O. Box 1684, Lake Worth, Florida 33460. Mail 
your submissions of articles, artwork, etc. to either: 

Paul Wright #930783 Ed Mead #251397 

Box 5000, HC-63 P.O. Box 777 

Clallam Bay, WA 98326 Monroe, WA 98272 
(If you are located in Europe or the Middle East send 
financial contributions to Oxford ABC, Box ZZ, 34 Cowley 
Rd., Oxford, England. Readers in Latin America, Australia 
and New Zealand should send their PLN donations to Arm 
The Spirit, P.O. Box 57584, Jackson Station, Hamilton, Ont., 
Canada L8P 4X3.) 


Maximum Security Unit Prisoners 
Win Access Suit 

The U.S. District Court for Delaware ruled in favor of 
the inmates at the Delaware Correctional center' s Maxi- 
mum Security Unit (MSU). The prisoners claimed in a 1983 
action that the law library services provided at the MSU 
facility were wholly inadequate. The security measures 
were oppressive, including the use of restraints while 
doing research, and that many of the books themselves 
were as much as fourteen years out of date. 

With the growing prevalence of maximum security 
units in the United States prison system and the estab- 
lishment's unwillingness to provide even a minimum of 
human or constitutional rights to the prisoners kept in 
them. This case is articulate in outlining what a federal 
court feels should be a minimum standard for a law library 
at one of these units. Just because a convict is placed on 
one of these MSUs, his right to meaningful access to a law 
library should not be overly restricted. Law Libraries in 
prisons are how the government guarantees access to the 
courts; a fourteenth amendment right, and such access is 
not tied to good behavior or a security classification. 

Anyone who is contemplating an action against their 
captors on similar grounds would do well to study this 
Delaware case. Aside from ruling on the MSU law library 
access issue, the court also gives a good synopsis of the 
case law concerning prison law libraries in general. It is 
significant to note that in addition to ordering Delaware's 
DOC to update and maintain their books, and altering the 
oppressive security measures at their MSU, the court went 
on to award the plaintiff prisoners named in the suit 
financial damages ($1,500 split between four plaintiffs). 
Obviously this is not a road to riches, but a demonstration 
that this is an important issue to the courts and prisoners 
alike. See, Abdul Akbar vs. Watson, 775 F.Supp 735~(D.DeI. 
1991). 

Ex-Mayor Barry Having Sex 
In Visiting Room? 

From: Seattle Times , January 6, 1992 

Washington - Former Washington Mayor Marion Barry 
denied an allegation published in The Washington Post 
that a woman performed oral sex on him in a prison 
visiting room in front of dozens of inmates and their 
families. 

Barry, serving a six-month sentence in Petersburg, Va., 
federal prison on a misdemeanor conviction of cocaine 
possession, told local TV station WRC last night that the 
incident "did not happen." 

He said the man who told The Post of the alleged 
incident, Floyd Robertson, made the charge in order to try 
to get in the good grace of prison authorities. 



Institutional Subscribers 

For libraries, organizations, corporations, etc., a one 
year subscription, via first class mail, to Prisoners' Legal 
News is $25.00. Please send check or money order to: 
Prisoners' Legal News 
P.O. Box 1684 
Lake Worth, FL 33460. 
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Prisoner Can Receive Diploma In Mail 

Bobby Griffin is a Missouri state prisoner who 
graduated from a college paralegal course. Upon gradua- 
tion the college mailed him his diploma and grade 
transcript. This was rejected by prison officials who 
claimed prison regulations prohibited prisoners from 
having original diplomas and transcripts to prevent 
forgeries by prisoners and instead gave Griffin 
photocopies and mailed the originals to his family. Griffin 
filed suit under § 1983 claiming violation of his First, 
Fourth and Fourteenth amendment rights. 

The prison official defendants moved for summary 
judgement claiming prisoners have no federal rights to 
receive the original diploma and transcript when they are 
provided with a copy. They also moved for summary 
judgement on qualified immunity grounds. The district 
court denied both motions and on an appeal by the defen- 
dants the Court of Appeals for the Eighth Circuit affirmed 
and remanded for trial. 

The Court of Appeals held that Griffins right to receive 
his mail subject to valid mail regulations was well estab- 
lished and prison officials were not entitled to qualified 
immunity. 

The Court held that the lower court was correct in 
finding issues of fact in dispute requiring a trial because 
Griffin had presented affidavits from numerous Missouri 
prisoners who had been allowed to keep or receive college 
diplomas with no threat to prison security occurring. The 
Court noted that while it did not express an opinion as to 
the prison policies themselves, prison officials should take 
note of the fact that other prisons in the state did not follow 
this practice and there was no disruption occurring. See: 
Griffin v. Lombardi, 946 F.2d 604 (8th Cir. 1991). 

From The Editor 

By Paid Wright 

Welcome to another issue of PLN. We are pleased to 
report that we are now registered as a tax exempt educa- 
tional corporation with the IRS. What this means is that we 
can take advantage of cheaper postage rates to mail PLN 
to you each month. This should cut our postage costs by 
about two-thirds. It also means that donations to PLN are 
also tax deductible for those of our readers that pay income 
taxes. Please contact us if you want to make a generous 
donation and write it off for tax purposes. We ask our 
readers to keep this in mind if you know of any companies 
or such who have a photocopier that they want to get rid 
of. With our tax exempt status we can accept a donation of 
a copier that can be written off as a donation for tax 
purposes by the donor. Our primary expenses in produc- 
ing PLN are postage and printing. We have now cut our 
postage costs as far as we can, so if we can cut our printing 
costs we will extend the life of PLN. 

Please check the mailing label on your issue of PLN and 
make sure it has your correct address and zip code. With 
the lower cost of mailing we have to deliver PLN to the 
post office sorted by zip code. PLNs returned to our pub- 
lisher by the post office cost us around 40c each in 
additional postage, which is money we can't afford to 
waste. If you move or are moved please let us know as soon 
as possible so we can adjust the mailing list. Same if you 


are getting our of prison, going on therun, etc. Whenever 
the post office returns a copy of PLN to us as being un- 
deliverable we will delete your name from our mailing list 
until you contact us and let us know what the problem is. 
We publish regularly so if more than 6 weeks go by and 
you haven't received a PLN, that means you need to write 
us and find out what the problem is. 

Readers may recall in recent issues of PLN we reported 
that prisoncrats at the Pelican Bay control unit prison in 
California had been rejecting PLN for not having the 
addressee's cell number on it. Our publisher wrote the 
prison warden and the head of the CDC who responded 
with a snivel letter that Pelican Bay prisoners subscribe to 
a lot of publications and get a lot of mail that overworks 
the CDC lackeys, and having the cell numbers on the label 
makes their job easier (gee, maybe if prisoners weren't 
locked down 23 hrs. a day and had jobs and programming, 
they wouldn't read so much). But in any case, the warden 
stated the problem had been resolved and would not occur 
again and Pelican Bay readers would receive PLN without 
the cell numbers in the label. 

We hope you enjoy this issue of PLN and share it with 
others after you are finished reading it. Please continue to 
send us your letters, articles and comments as we need 
your continuing feedback to know if we're on the right 
track. 

Access And Indigency Expanded 

A law library rule merely saying prisoners "shall be 
provided physical access to law library during assigned 
law library hours," when considered against the backdrop 
of uncontested allegations of inadequate access, was held 
not "to provide detailed guidelines to thwart arbitrari- 
ness." The court also struck down a prison policy on 
indigency that forced prisoners to chose between purchas- 
ing essential hygienic supplies and essential legal supplies. 
"This 'choice' is unacceptable," the court said. Summary 
judgement was granted to the prisoner petitioners on both 
the access and the indigency issues. 

The district court went on to address other aspects of 
the right of prisoners' access to the courts, granting con- 
siderable relief to the plaintiff prisoners. One surprising 
aspect of this ruling is a requirement that law clerks receive 
training to be legal assistants. See, Gluth v. Kangas, 773 F. 
Supp. 1309 p. AR 1991) 

Typewriters For Prisoners 

The Typewriters for Prisoners Project (funded by a 
grant from Resist) has a few more typewriters to donate to 
prisoners. Preferences are: 1. inside groups that are in- 
volved with education or organizing; 2. prisoners who are 
using typewriters to help a number of other people. Write 
and tell us about your project or work, and why you need 
a typewriter. Check with your mailroom and about regula- 
tions regarding the kind of typewriter you can receive and 
any special paperwork or shipping instructions. 

Typewriters for Prisoners, c/o Prison Book/Redbook, 
92 Green Street, Jamaica Plain, MA 02130. 
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Denial Of Personal Hygiene Items 
States Claims 

A Kentucky state prisoner claimed that while he was 
held in a county jail he was denied personal hygiene items 
for two weeks which violated his Eighth amendment 
rights. He also claimed that jail officials refused to provide 
him with stamps, envelopes, writing materials and legal 
materials and an opportunity to call his lawyer and that 
this violated his right of access to the courts. 

The district court dismissed the complaint for failure to 
state a claim because he failed to respond to the defendants 
motion to dismiss. The Court of Appeals for the Sixth 
Circuits reversed. 

The Court of Appeals held that the district court had 
abused it's discretion in dismissing the case. Specifically, 
the Court ruled that if Carver can prove he was denied 
personal hygiene items for two weeks then he is entitled 
to relief under the Eighth amendment. 

The Court of Appeals went on to rule that a local court 
rule authorizing dismissal if a party did not respond was 
incompatible with the Federal Rules of Civil Procedure 
where the moving party bears the burden of proving that 
they are entitled to have the case dismissed regardless of 
whether or not the non-moving party responded or not. In 
this case Carver had sought an extension of time to oppose 
the defendants motion and the lower court had denied it. 
The Court of Appeals noted that Carver had shown respect 
for the court and it's procedural rules and that it was unfair 
to dismiss his case. See: Carver v. Bunch , 946 F.2d 451 (6th 
Cir. 1991). 

Caring Captors? 

A recent issue of the Cincinnati Enquirer contained an 
article in which Mid-Western law enforcement officials 
were complaining about the increasing cost of providing 
health care to prisoners in county jails. One sheriff, Tim 
Bivins of Lee County, Illinois, had what he thought was an 
answer. He said: "I had a case where a guy needed heart 
surgery, and it was going to cost about $25,000. 1 went to 
the state's attorney and got the inmate released for time 
served. Two months later, I read his obituary." 

Bibliography Of 
Selected Prison Cases 

This is the second edition of this useful 32 page booklet 
by South Dakota prisoner Roger Flittie. It provides a very 
good reference point for prison case law. With sections 
covering everything from class action conditions of con- 
finement suits to ad seg, disciplinary actions, property, 
due process, access to the courts, racial discrimination, etc. 
It is up to date all the way to 1991. It also has a very useful 
section of cases listing damage awards to prisoner 
plaintiff's. As most prisoner litigants know, judges and 
juries are not very generous in awarding damages to 
prisoners, even in cases of serious injury. So the list 
provides a good reference point of how much money to 
ask for in a lawsuit or to settle for in a settlement. 

The book also contains an extensive listing of groups 
and organizations which are involved in prison struggle 
and support. It lists their addresses and a brief description 
of the group. It also includes useful information such as 


self help materials for jailhouse lawyers, lawbooks and 
such available from the government, etc. 

The Bibliography is available for $12.00, postage paid, 
from: Prison Information Services, P.O. Box 616, Sioux 
Falls, SD 57101. 

Supreme Court Informers 

Review By Paul Wright 

The most recent (#39) issue of Covert Action Information 
Bulleting contains an interesting article by Alexander 
Charns titled "FBI Involvement in the Supreme Court." Mr. 
Chams is a lawyer who has written a book concerning the 
FBI and the American judiciary. In this article Chams notes 
that in the recent Thomas confirmation hearings the FBI 
apparently missed the allegations by Anita Hill of sexual 
harassment when they investigated Thomas. Chams notes 
the conflict of interest in having one executive branch agen- 
cy charged with conducting "impartial" investigations for 
the senate when the president is their client. 

In response to Freedom of Information Act requests by 
Charns, the FBI produced nearly 4,000 pages of documents 
on the Supreme Court and federal judiciary. They reveal 
that the FBI has used Supreme Court employees and Jus- 
tice Fred Black as informants. The FBI also kept close tabs 
on those justices and judges perceived as being liberal, this 
included wiretapsand mail interceptions. 

Apparently the separation between branches of the 
government is not too strong as Charns received "con- 
fidential" memos from J. Edgar Hoover's files which show 
that Supreme Court justice Abe Fortas was involved in 
leaking and discussing confidential court conferences in- 
volving pending cases (namely warrantless FBI wiretaps) 
with President Johnson and the FBI. Later in Senate tes- 
timony Fortas denied the conversations took place. 

The FBI also tried to influence the judicial nomination 
process by composing a list of "outstanding" judges, 
selected for their pro-FBI and pro-law enforcement and 
anti communist views and rulings. Some of these included 
federal judges acting as FBI informants. In other cases 
federal judges wrote to the FBI to request that information 
be made available to them so they could rule on pending 
cases. Charns notes that during the trial of Julius and Ethel 
Rosenberg (accused of giving atomic secrets to the USSR) 
that the Clerk, Marshall and Captain of the Supreme Court 
were all FBI informants. The Rosenbergs were executed. 

The article is heavily footnoted and has a lot of interest- 
ing information. This issue of "CAIB" also has articles on 
Western Intervention in the USSR, on the BCCI, and CIA 
and government intervention all around the world.Tt is an 
excellent publication that is published quarterly for $17.00 
a year. Write: CAIB, 1500 Massachusetts Ave. N.W., R, 732, 
Washington DC 20005. 

Bush Campaign Silences Prisoner 

Brett Kimberlin is a federal prisoner serving time for 
drug and weapons charges. In November, 1 988, a few days 
before the presidential elections, he was going to have a 
press conference where he was going to relate his account 
of having sold marijuana to now vice president Dan 
Quayle. Before he could have the press conference he was 
thrown into ad seg for 'his own protection.' Twice morehe 
tried to have a press conference and twice more he was put 
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Bush Campaign Silences Prisoner continued from page 4 

in segregation. Kimberlin filed suit against federal prison 
officials claiming violation of his rights to free speech and 
due process. The government moved for dismissal and / or 
summary judgement. District Court judge Harold Greene 
granted their motion in part. 

Judge Greene ruled there was an issue of fact requiring 
a trial as to whether or not Kimberlin had been placed in 
seg because of the content of his proposed communication 
with the media. The judge noted that the head of the BOP, 
Mr. Quinlain, with some 45,000 prisoners in his care had 
never personally ordered a prisoner placed in ad seg yet 
he had done so in this case. The judge denied the defen- 
dants motion for qualified immunity, noting that if they 
had placed Kimberlin in seg due to the content of his 
speech, they had violated his well established rights and 
are thus not entitled to qualified immunity. 

Judge Greene also held that Kimberlin had a liberty 
interest in remaining out of seg. He also left open a 
wiretapping claim by Kimberlin as to whether or not 
prison phones could be tapped without informing the 
user. 

[Editors Note: So while young Americans were killing 
peasants and dying in the U.S. war of aggression against 
South East Asia, Dan Quayle was not only safe and sound 
in the Indiana National Guard, but apparently partying a 
little bit as well). See: Kimberlin v. Quinlan , 774 F. Supp 1 
(DC DC 1991).] 

The Capacity Of Prison Overcrowding 

By Wm. Daniel M. Ravenscroft , Attorney At Lazo 

A major difficulty in describing the extent of prison 
overcrowding is that there is no general agreement as to the 
definition of the "capacity 7 ' of overcrowded institutions. 

To merely count the number of prison beds and inmates 
assigned to them does not address the issue at all. In fact, 
it is more often than not, that no one takes into considera- 
tion the need for flexibility of assignments to needed 
hospital care, disciplinary areas and in many cases, work 
assignments. 

More important, the 100 percent-occupancy concept 
does not truly reflect other conditions in the prison setting 
that contribute to dangerous overcrowding, such as staff 
ration, duration of confinement, access to showers, toilets, 
health and medical services, food service, work and 
recreation. 

Many California institutions have adopted the "broom 
closet, classroom" approach for finding bedspace, and in 
some cases, using the recreational areas such as gym- 
nasiums for purported short-term housing, which in most 
cases, equates long-term instead. 

Today's courts have imposed, in some instances, limits 
that are substantially below numerical bed counts. Never- 
theless, the institutional officials have paid little or no 
attention to these mandates. 

Additionally, in California's prisons, "design construc- 
tion" is usually blamed on lack of funds, or an excusable 
measure of permissible occupancy. 

"Capacity" itself is an elusive term. Whatever the bed 
count or official-rated capacity, prison administrators will 
usually find a way to go beyond those limitations. Double- 
celling has become status quo, while other programs are 


cut so that available space can be used for prison beds. This 
is the most pernicious overcrowding of all, but California 
consistently seems to believe that "building our way out 
of the rising crime rate" with new institutions is the 
solution. 

However, more prisons equal more prisoners and soon 
after a new facility goes on line, its capacity is surpassed. 

Who's Responsible? 

While it's easy to say if you don't like prison, don't 
commit crimes, one must examine what we have to work 
with. First, the Legislature is also responsible for the over- 
crowded conditions, even though they don't set out to 
increase the number of persons who were to be im- 
prisoned. Systematically, the Legislature has adopted 
policies that allows certain funding for prison construc- 
tion, while at the same time, limiting funds for the 
maintenance of-the sharply increased numbers of 
prisoners. 

Ironically, some Legislative action has called for in- 
creased penalties for some offenses. Moreover, one of the 
"reforms" that had been designed to reduce sentence dis- 
parity, the determinate sentencing law (DSL), was 
commonly perverted to a device that would increase both 
the average sentence imposed. ..and. ..the actual time 
served. Thus.. .overcrowding. 

The Collateral Consequences 

The public, in general, is not much concerned with the 
issue of overcrowding. And, just what are the collateral 
consequences? It is one thing to incarcerate for punish- 
ment, but yet another to impose conditions of confinement 
that are inhumane, or, in other words, "cruel and unusual" 
as defined and prohibited by the Eighth Amendment of 
the United States Constitution. 

With overcrowded facilities, basic needs such as sanita- 
tion, feeding, health services, and even recreation, become 
jeopardized. In fact, the most minor problem becomes 
magnified while in a hostile, volatile and overcrowded 
environment. Increased assaults, suicides, mental disor- 
ders, fatal medical conditions, idleness and riots become 
the yardsticks of prison overpopulation. 

The End Results 

As long as prisons and jails remain severely over- 
crowded in the United States, it will not be possible to deal 
sensibly with other reforms crucial to a necessary criminal 
justice system. 

Finally, it's easy for the economy-minded taxpayer to 
become apathetic and become quite content to allow 
society's wrongdoers to sit idly in substandard, over- 
crowded institutions.- However, if we do not want more 
uprisings and violence such as that found in Attica and 
New Mexico, we best pay attention to these hideous con- 
ditions that have prevailed for so many years without 
redress. 

[Editor's Note: Wm. Daniel M. Ravenscroft serves as 
Executive Director of Legal Associates West, PA. He carries 
memberships with California Attorneys for Criminal Justice, 
National Association of Criminal Defense Lawyers, National 
Coalition to Abolish the Death Penalty , serves on the Board of 
the Prisoners' Rights Union, and has authored eight books 
pertaining to prisoner litigation.] 
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Prison/Community Alliance Update 

By Carrie Roth 

The Prison /Community Alliance received a phone call 
from former Rep. Doug Sayan on Jan. 21, 1992. He said that 
the draft bill is now at the Code Revisors Office. The bill is 
an Omnibus bill which will include several aspects of 
sentencing. As of this date, Jan. 22, 1992, Rep. Hargrove, 
Chair of the House Subcommittee on Corrections has 
agreed to sponsor the bill. On Monday, Jan. 27, 1992 there 
was another hearing before the Subcommittee on Correc- 
tions in which those who testified at the Dec. 6, 1992 
hearing were asked to testify again. 

What we know of this bill, as of this writing, is part of 
it calls for the elimination of the ISRB, another part is to 
eliminate parole revocations. Also included is a part to 
change the sentence structure of the Sentencing Reform 
Act. The bill goes to the Executive Committee on^Monday, 
Feb. 3, 1992. We have not yet seen the bill and will not see 
it until it is printed. This causes some concern with us. 

We have been told that in order to get some we need to 
give some. We have been told that the changes in the SRA 
would place in effect a safety net to 'catch' the more 
dangerous offenders. This sounds logical on the surface, 
but 1 see it as a method of changing determinate sentencing 
into another form of indeterminate sentencing. We have 
been told that a bill that could potentially release hundreds 
of offenders onto the street would never make it through 
the legislature. That may be correct, but it is possible that 
only that part would make it through the legislature and 
the elimination of the ISRB would be cut as the 'bargaining 
tool/ 

I don't want to sound pessimistic because we are further 
now than we were this time last year. We know now we 
have support and this support seems to be increasing. 
However, the game of "politics" is extremely frustrating. 

Supposedly, if we don't have some added safeguards 
written in, the bill will never make it past Joe King, Speaker 
of the House. He is running for Governor and would 
ignore the bill if it appears to be soft on criminals. Of 
course, even if we get it past the house, the bill still needs 
to pass a very Republican Senate. Very few bills pass the 
first year they are introduced. I don't know what the 
chances are of this bill succeeding. It is surprising we have 
gotten this far. 

One of the problems we were facing with the Initiative 
to the People was the Ballot Titles and Summaries we were 
getting back from the Attorney Generals office. Edward 
Mackey was the Assistant AG who seemed to be put in 
charge of doing the writing. The summaries were coming 
back so biased they were virtually unusable. I called some- 
one in another state agency and he said, "off the record," 
that the AGs office is there to protect state agencies. Basi- 
cally, we would never get a fair Ballot Summary from 
them. Our next step would be to go through the Thurston 
County courts to get a decision on the wording of the 
Summary. 

Anyway, that is where we are today. There is no way to 
keep you informed as things happen. I want to apologize 
to those of you who have written and who have not 
received a response. Most of us involved work full time 
and are pressed for time. We will know more by next 
month. 


We have been moving forward. Regardless of what 
happens during this session we have to keep moving 
forward. There are a lot of people ready to start gathering 
signatures for the Initiative to the People. However, by the 
time we find out whether or not this passes, we will have 
lost two months of time we could have used to gather 
signatures. We probably still could get the needed signa- 
tu res judging from the response so far. Maybe, just maybe, 
we won't have to. Maybe it will turn out we have elected 
leaders rather than elected followers in Olympia. Maybe 
they will do what is right and what is long overdue. 

☆☆☆ 

Today, Feb. 2, 1992, we were informed the Criminal 
Justice Omnibus Bill is House Bill #2834. Call the toll-free 
number, 1-800-321-2808 or the Legislative hotline, 1-800- 
562-6000 and see if the bill is still alive. If it is, contact your 
legislators in support of this bill. 

Reviews 

By Paul Wright 

USA A LOOK AT REALITY is a quarterly human 
rights tabloid newspaper. Previous issues have examined 
the racism in use of the death penalty and brutality in the 
American gulag. The latest issue examines events at Attica 
and its prison legacy today, 20 years later. It has a chronol- 
ogy of prison rebellions in the past two or three years, 
including Southport, NY, Trenton, NJ, Hagerstown, MD, 
and others. Each issue covers areas of interest to those 
involved in the struggle for human rights in the criminal 
injustice system in the U.S. For subscription information 
write: Quixote Center, P.O. Box 5206, Hyattsville, MD 
20782 . 

WALKIN' STEEL is the newsletter of the Committee to 
End the Marion Lockdown. In 1983 the federal peniten- 
tiary at Marion, IL, was locked down and turned into a big 
control unit. Since then, some 35 states have opened con- 
trol units modeled on Marion. The CEML is starting a 
campaign to halt construction of a new control unit prison 
in Florence, CO, that will replace Marion. This issue has 
updates on that campaign, information on control units in 
various states, and articles on Attica. Each issue lists a 
variety of resources they have available, such as video 
tapes, speakers, etc. For subscription information write to: 
CEML, P.O. Box 578172, Chicago, IL 60657-8172. 

OUT OF TIME is the newsletter of Out of Control, the 
Lesbian Committee to Support Women Political Prisoners. 
Each issue covers events of interest to women prisoners 
and affecting women political prisoners as well. The latest 
issue has articles on women prisoners confronting AIDS, 
poetry readings and other events. For more information 
write: OOC, 3543 18th St., Box 30, San Francisco, CA 94110. 

CONVICTION is the newsletters of a British prisoner 
support group and is published quarterly. The latest issue 
has articles on the cases of various unjustly convicted 
prisoners, and an article on domestic violence. For more 
information write to: Conviction, P.O. Box 522, Sheffield, 
SI 3FF, England. 

TAKING LIBERTIES is the quarterly newsletter of the 
Northern Anarchist Black Cross in England. The latest 
issue has articles on the case of Martin Foran, updates on 
the situation of prisoners who rioted in last year's English 
prison riots, updates on the poll tax prisoners, the Totten- 
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ham 3 prisoners and more. For more information write to: 
Taking Liberties, P.O. Box 446, Sheffield, South Yorks, 
England. 

PRISON NEWS SERVICE is a bi-monthly tabloid 
newspaper that includes "The Marionette." This is one of 
the best regularly published prison newsletters in North 
America and I highly recommend it. Each issue is packed 
with news, information and analysis dealing with prison, 
prison struggle, Native American struggles and more. It 
regularly covers the situation of political prisoners in the 
U.S. and elsewhere and repression directed against them 
and politicized social prisoners. The la test issue has articles 
on Attica, racism in the Manitoba criminal justice system, 
the campaign against control units, struggle in New jersey 
prisons, linking anti-racist and lesbian/gay struggles, and 
a section dealing with events at the penitentiary at Marion. 
For more information write to: PNS, P.O. Box 5052, Sta. A, 
Toronto, Ont., Canada M5W 1 W4 

NO KKK - NO FASCIST USA is the quarterly journal 
of the John Brown anti-Klan committee. It deals with the 
issue of racism and fighting against neo-Nazis and or- 
ganizing against racist gangs. Very thought provoking. 
For more information write to: JB AKC, 220 9th St., No. 443, 
San Francisco, CA 94103. 

BAYOU LA ROSE is a quarterly tabloid newsletter that 
covers environmental, prison, native and work place 
struggles from an anarcho syndicalist perspective. Each 
issue lists dozens of other related publications and con- 
tacts (including PLN). Their next issue will be their 
"resource issue." Recent issues have covered Leonard 
Peltier's battle for a new trial, work place organizing, etc. 
For information write to: Bayou La Rose, 302 N. "J", Apt. 
J, Tacoma, WA 98403. 

ARM THE SPIRIT is an autonomous newsletter that 
covers struggle and resistance in the western imperialist 
countries. Recent issues have had articles and communi- 
ques on resistance to the gulf war, attacks by the RAF and 
other urban guerrilla groups and also on repression 
against political prisoners in various countries, to include 
the U.S. One of the few sources for this type of information 
in English. Contact: ATS, P.O. Box 57584, Jackson Station, 
Hamilton, Ont., Canada L8P 4X3. 

ANTIGONE is the quarterly newsletter of the National 
Committee on U.S. Corrections. It is a 5 page newsletter 
similar in format to PLN. It generally focuses on the prison 
situation in Michigan. They also publish a series of book- 
lets that discuss various legal topics such as due process, 
the right to receive publications, etc. Subscription rates are 
$3.00 for prisoners, $7.00 for free people. Write: Antigone, 
P.O. Box. 308, Farmington, MI 48332. 

Justice Dept. To Take Back 
Higher Inmate Limits 

By Ronald J. Ostrozu, Los Angeles Times 
From: Seattle Times , January 15, 1992 

Agency taking hard-line position on crowded prisons 

WASHINGTON -Outlining a major policy shift. Attor- 
ney General William Barr said yesterday that the 
Department of Justice will be "receptive" to states' efforts 
to remove court-ordered population caps at overcrowded 
prisons. 


Barr, in a hard-line speech to the California District 
Attorneys Association in Palm Springs, Calif., said that 
many federal judges went too far in the 1970s and 1980s in 
deciding what the Constitution requires to remedy pur- 
ported "cruel and unusual punishment" in prisons. 

"If we want to reduce violent crime, we must press 
ahead unrelentingly with the policy of incapacitating 
violent criminals through incarceration," Barr said. "The 
choice is clear: More prison space or more crime." 

The speech comes as President Bush has seen his 
popularity fall as Democratic opponents question his 
ability to solve domestic problems, including crime. Politi- 
cal critics note that even as prison populations set new 
records, the nation's crime rate continues to rise. 

Barr's policy shift drew immediate criticism from 
JElizabeth Alexander, associate director of the American 
Civil Liberties Union's national prison project, which 
litigates on behalf of prisoners' rights. 

"He is wrong about the law, but more importantly he's 
wrong on the humanity of it." she said. 

In the past, the Department of Justice frequently has 
sided with inmates on prison-condition cases. The 
-department's civil-rights division has taken part in obtain- 
ing consent decrees to correct prison conditions in Texas, 
California, Michigan, Guam, the Virgin Islands and three 
local jails, Assistant Attorney General John Dunne said. 

But Barr said the department now will be more sym- 
pathetic to state attempts to lift population caps not 
essential to remedy constitutional violations. He said that 
the federal courts had gone too far in ruling on "the par- 
ticulars of prisoners' diets, exercise, visitation rights and 
health care." 

" Mosirburdensome of alb these decrees imposed limita- 
tions or caps on the population of state prisons," Barr said, 
adding that the restrictions in some cases "have wrought 
havoc with the state's efforts to get criminals off the street." 

He contrasted the states' prison situation to that of the 
federal government. In January 1991, federal prisons 
housed about 65 percent more inmates than the institu- 
tions were designed for. 

State prisons overall had populations of about 15 per- 
cent above mandated capacity. But many of them were 
operating under federal court orders that kept their 
population near or below design capacity. 

Barr stressed that the policy shift did not apply to 
mentally or physically disabled or other institutionalized 
persons. 

Barr listed several elements that will govern the 
Department of Justice's participation in prison litigation 
from this point forward: 

■ The department will initiate or intervene in prison 
cases only to remedy "specific deprivations of a prisoner's 
basic human needs," that is, those which amount to cruel 
and unusual punishment. 

■ In seeking to remedy constitutional violations, the 
department should not seek to impose on states additional 
burdens not required by the Constitution or applicable 
federal law. 

■ In the case of consent decrees or other judicial orders 
still in effect, the department should consider supporting 
a state's move to modify the ruling to remove restraints 
not constitutionally required. 
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State May Retain Private Attorneys 
To Defend DOC 

A Missouri state prisoner filed suit claiming he was 
denied medical care by prison officials. The state attorney 
general then contracted a private law firm to represent the 
defendants prison officials. 

O'Connor, the prisoner plaintiff, filed a motion to dis- 
qualify the defendants counsel on the grounds that such 
contracts violate the Sherman Anti-Trust Act, 28 USC § 
1915 as well as Missouri state law. 

The district court granted O'Connors motion and held 
that Missouri's retention of private law firms to represent 
state employees in prisoner civil rights cases violated state 
law, the Supremacy Clause of the US Constitution and 28 
USC § 1915(d). 

On an interlocutory appeal the 8th Circuit Court of 
Appeals reversed and remanded. The Court of Appeals 
held that it was improper for a federal court of conclude 
the Missouri attorney general was violating the state laws 
he was charged with enforcing. 

The Court of Appeals held that O'Connor did not have 
standing to challenge the defendants choice of counsel 
because he could point to no injury he had incurred as a 
result of their choice of counsel. The Court found no viola- 
tion of either the Sherman Anti-Trust Act of 28 USC 1915 
(d). See: O'Connor v. Jones , 946 F.2d 1395 (8th Cir. 1991). 


Indiana Ad Seg Policy Does Not 
Create Liberty Interest 

Two Indiana state prisoners filed suit over being placed 
in administrative segregation (Ad Seg). They claimed their 
right to due process had been violated and sought relief 
under § 1983. 

The district court dismissed the suit on the grounds they 
did not have a liberty interest in not being placed in ad seg. 

On appeal the 7th Circuit Court of Appeals affirmed 
dismissal. At page 1252 the courts lists the criteria it uses 
to determine if a state has created a liberty interest for 
prisoners to remain out of ad seg. To do so, a policy must 
be binding on the officials it is addressed io: Exhaustive in 
that if none of the criteria are satisfied prison officials are 
forbidden to segregate the prisoner; and definite in that 
none of the criteria is so open ended as to give officials 
limitless discretion in segregating, the prisoner as they 
please. 

Applying this analysis, the court found that the state 
statute in conjunction with prison policy were too vague 
to be enforceable as a federal right. 

In any case, the court held, the prisoners had received 
all the process they were due to in the fonn of notice and 
an opportunity to be heard at a hearing. See: Smith v. 
SI let tie, 946 F.2d 1250 (7th Cir. 1991). 


- Letters From Readers - 


Don't Change PLN's Format 

Thank you for the recent issue of the PLN. I found it very 
informative and professionally written. There are so few 
prison newsletters that deal with the mundane, but your 
newsletter deserves an award. I was so pleased to read 
about the $600 grant from Resist; they definitely made a 
correct choice. 

I pray that you do not change your writing format or 
outline as you explained in the Editorial Comments. This 
is not necessary. There are plenty of off-the-wall gossip 
newsletters for those who complain. Your paper deals 
with the convict mentality; that which separates the loud 
mouths from the doers, and we are becoming extinct. It is 
so hard nowadays to latch on to a good, newsy paper that 
serves our needs. 

The article you printed about Unicor [federal prison 
industries] wages in your August issue was quite good. I 
worked with Mark Cook [the author of the piece] on that 
issue, among many. I have some interesting material to 
send you on that subject. 

Don't change the newsletter, and keep up the excellent 
work. 

D. V ., Lompoc , CA 

CBCC IMU Hungerstrike 

Did you happened to hear about the 2 x /i day 
hungerstrike? They brought 10 of us here from WSP (Walla 
Walla) IMU to supply bodies to justify opening an IMU at 
CBCC. We got here and F unit isn't even prepared to accept 
IMU prisoners. 8 out of the 10 brought from WSP were on 
the highest possible levels in WSP IMU. We had TVs, could 
order store, be tier porters, etc. We arrive here and for the 


first two weeks were allowed nothing except legal work 
and some of us didn't get that. No hot water, no outside 
yard, no legal library policy, no library policy, no school 
programs except GED, store list with nothing but candy 
on it. We aren't allowed any of the property we had at WSP 
IMU like our store, cosmetics, etc. It took me 7 days to get 
a notary, cell searches twice a day, and so on. So we went 
on a hungerstrike protesting the isolation status they had 
on us and the lousy conditions. CUS Leahy was given 20 
pages of complaints and solutions. After two days people 
started getting wealcand the strike fizzled out, but we got 
a point across and on Dec. 4, 1 991, CUS Leahy issued a two 
page statement addressing our concerns. Things have im- 
proved a bit and he's working on others. 

In a 45 minute meeting he (CUS Leahy) said that the 
population doesn't have any school programs other than 
some computer and video classes. 

Why in hell doesn't population request better education 
opportunities from DOC? It's damn hard for us in IMU to 
complain about something that population doesn't have. 

M.H, Clallam Bay, WA 

We Are Helpful 

Many thanks for sending the gratis copies of your 
newsletter. They are very informative and I enjoy the 
perspective. I am presently a prisoner at the Tucker Max- 
imum Security Unit in Arkansas, and am a jailhouse 
lawyer, so to speak. Your newsletter has assisted my work 
tremendously. 

All prisoners, in all prisons, share a mutual violation of 
rights. However, Arkansas' penal system has to be among 
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the worst. And so I can identify with the plight of other 
prisoners. There is some hope through the judicial system. 
Prisoners do have legitimate "gripes/' although most 
prisoners fail to present them properly. I encourage litiga- 
tion in the courts. But I also suggest research and 
preparation, so that the issues are properly presented. The 
PLNs up-to-date listing of case law is a big plus in keeping 
it's readers abreast of the ever changing laws that effect us. I 
truly appreciate the PLN. Thanks and keep up the fine work. 

AM., Tucker , AR 

Prisoners Get Squeezed 

The massive New York state budget crisis is starting to 
hit the prisons. Governor Cuomo, like other politicians, 
plans to squeeze pennies from those who have nothing, 
while leaving the fat cats sacrosanct. The main cuts are 
slated for medicaid and schools. Also they plan to take 20% 
of prisoners' pay (the average pay is about $4 per week), 
raise commissary prices 10%, and charge $5 fines for mis- 
behavior. I don't yet have a reading on what the response 
will be. I think one way or the other things will get worse 
for us. 

This situation is just one aspect of broader problems 
with the economy, which seems to be headed into some- 
thing deeper and more protracted than a typical recession. 
This will mean a lot more hardship on top of the already 
criminally skewed priorities of the society. Politically it 
should be bad for Bush, but I still find it scary because the 
main and most virulent voices out there are promoting 
scape-goating - anger toward people of color, welfare, 
prisoners, etc. - and deflecting anger away from the rich 
and powerful. 

D.G., Comstock , 1Y.Y. 

Another Grant For PLN 

It is with much delight that I add this grant of $100 to 
the grant made by Resist. 

It seems that our 3-year weekly radio program about 
political prisoners in the Empire ("Inside Kites," WORT, 
89.9 Madison) is regular listening fare among a nefarious 
group of local farmers. They donated the money to us at 
Friends of Political Prisoners. Prison News Service has 
received a similar award from FOPP, and a third is under 
consideration. 

I read excerpts from PLN over the air every month, 
along with your requests for stamps and such. 

Chuck Winant, for FOPP 

Letter From China 

Thank you for the Prisoners Legal News. It is not only a 
source of some news from the prisons in the U.S.A., but 
also a window through which I can see the prisoners' live 
in other countries. I enjoyed it very much. 

Prisoners' life in China is very bad; their living condi- 
tion is terrible compared with the condition in the U.S.A. 
Several prisoners crowd in a small, unclean cell. No good 
food to eat, sometime even not enough food to eat, no 
entertainments, working all day long. No good medicine 
and other daily necessities. 

But their are some advantages to those prisoners. For 
example, before they got incarcerated, the government will 
declare how long they will stay in prison, even tell them the 
date they get free. If they behave themselves very good in jail 


they can go home earlier. In China there are not too many 
prisons, the crime rate is dropping down in recent years. 
Political prisoners usually stay less longer compared with 
violent criminals. The only poiiticalTifer I know is Mao's 
former wife, who committed suicide last May. 

I read the PLN and found several articles that are wonder- 
ful. Some points of view in it is fresh to me, the analysis is 
very reasonable. The letter from Germany [November, 1991] 
is marvelous, in my opinion. You should organize a "World 
Prisoners Association," exchange your points of view, ex- 
periences, and defend legal rights. Let's quote one sentence 
to end this letter: Solidarity and sincerity are your weapons 
against forces of evil and death. Power, love, and solidarity. 
Please remember, unity is power. 

Cao Qui Li, Yanan, China 

Reply From Germany 

We^are referring to the readers letter from Germany in 
your issue from November 1991 . The writer, D.D., is giving 
the misleading impression that all RAF prisoners were 
betraying each other for personal gain. This is applying 
only to those former RAF members who had been hiding 
in the former German Democratic Republic after 1980. 
None of the RAF prisoners who have been in hunger strike 
in 1989 has been cooperating with the authorities or is 
doing so. We are requesting you to publish this important 
differention as a readers letter. 

Members of the families of the political prisoners 
in the German Federal Republic 

Reply To: Guards, Victims or Villians 

I've sent for a copy of the September 1991 issue of 
"Blueprint for Social Justice" and read both articles in it as 
you suggested. While the authors of these articles divulged 
some good points concerning the behavior of prison 
guards, their superiors and the psychology of prisondom, 
I think that they are lacking in the sense that they attempt 
to paint guards (in their capacity as guards) as innocent 
employees of the state, who if guilty of anything, are guilty 
of allowing themselves to be indoctrinated and used by the 
state in the brutal control and subjugation of prisoners. But, 
this is far from the truth. Prison guards are tools of the 
bourgoisie and its state - the ruling class. They are members 
of an armed organization of the state, i.e., the armed forces, 
national guard, police forces and prisondom, who are 
entrusted with the chief responsibility of enforcing the rule 
of the owning class. True, many of them become prison 
guards out of a dire need to help feed, clothe and house or 
take care of their families, but their marriage to their job as 
guards or service to the state is a part of their oath and 
committment to remain loyal tools of it: 1) to guard it; and 
2) to oversee the exploitation of us as state slaves. In carry- 
ing out this responsiblity they use endless oppressive and 
repressive schemes to achieve this end. The result is the 
annihilation and dehumanization of most of us. 

A.C., Angola , LA 

[Editor's Note: A.C. responds to a review of the above 
publication in the December 1991 issue of PLN. While 
prison guards, the military, etc., are the tools by which the 
ruling class maintains its dominant position in society (i.e., 
by armed force), this is not a constant. Soliders, the police, 
prison guards, etc., are members of the working class who 
are working against their own class interests for one reason 

Continued on page 10 


February 1992 


9 


Prisoners’ Legal News 



Letters From Readers continued from page 9 

or another, be it economic necessity, misguided ideals, etc. 
Lenin, in "The State and Revolution," analyses this and 
notes that for any radical change to take place in society 
the armed might of the current ruling class and their state 
must be eliminated. Any effort to effect such a change will 
start from a position of weakness. Historically we have 
seen that where dramatic changes have taken place the 
enemy forces are not defeated by military might alone, 
rather it is through attrition enhanced by d esertions, inter- 
nal collapse and such that hasten victory. Examples of this 
are the victory of the Chinese Communists where the 
Kuomintang dissolved and fled to Taiwan, in Cuba this 
collapse was even more pronounced. 

Anyone seeking progressive change must realize that 
the forces of represssion are not a homogenous lot and be 
prepared to take advantage of this. The recent gulf war 
showed a great number of soldiers refusing to fight, desert- 
ing, etc., and that is an example of this. While such 
contradications may not affect the prison struggle until 
there is an advanced revolutionary struggle outside, the 
principles enunciated by Lenin are still valid today and 
should be studied. Marxist Leninist literature is available 
free to prisoners from: MIM Distributors, P.O. Box 3576, 
Ann Arbor, MI 48106.] 


The Prison/Community Alliance (P/CA) is a group of Washington state 
prisoners and concerned citizens whose goal is to abolish the Washington 
state Indeterminate Sentence Review Board, AKA the parole board, and 
bring all indeterminate sentence prisoners under the new SRA guidelines. 
The courts and the legislature are unwilling to abolish the parole board, 
so the way the P/C A is focusing on doing this is the ballotinitiative, to let 
the voters of the State of Washington decide whether or not they want 
the parole board. 

P/CA does not need money, they need people willing to get involved 
and make their voices heard. PLN will cover new developments as they 
occur. To get involved or for more information please contact: P/CA, P.O. 
Box 276, Kent, WA 98035. 
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The Continuing Racism Against Black Pre-SRA Offenders 

By Leland Jordan 


As most readers know, effective in July of 1984, the State 
of Washington moved from an indeterminate sentencing 
scheme to a determinate one. It did so in part on the basis 
of the conclusions reached by numerous studies of 
Washington's criminal justice system. These studies con- 
cluded that Blacks were in fact discriminated against at all 
levels of law enforcement, i.e., from arrest to courtroom, 
to consideration (or lack of consideration) for parole or for 
probation, to prison, and that once imprisoned. Black 
prisoners were serving more time for the same crimes as 
committed by Whites. 

What this meant is that Blacks were the first to come to 
prisonbut the last to leave. That we were denied probation 
in instances where it was granted to Whites of similar 
status. That we were ten times more likely to be arrested, 
ten times more likely to be charged with a crime, and ten 
times more likely to be given a prison sentence, as a 
similarly situated White person. The studies concluded 
that the single reason for these disparities was racism. 

The Sentencing Reform Act (SRA) effectively placed all 
prisoners. Black and White, who committed crimes after 
July 1, 1984, under a determinate sentencing scheme. This 
new sentencing scheme was enacted almost specifically to 
address the racism and favoritism which had come to 
epitomize the indeterminate sentencing system. The idea 
was that even if the racism and favoritism could not be 
stopped, equality of sentence could be guaranteed. Black 
prisoners under the new sentencing law, the SRA, do not 
[in theory] serve more time than other prisoners for the 
same or similar crimes. This is true in spite of the existence 
of antagonistic racial attitudes, the racial attacks, and the 
arbitrary and disproportionate disciplinary procedures 
that exists from top to bottom in the state's criminal justice 
system. The theory was that, because their sentences are 
predetermined by the courts and cannot be easily ex- 
tended for circumstances encountered while serving the 
sentence itself, be they racial or otherwise, a greater degree 
of sentencing equality could be achieved. This single 
quality of the SRA clearly gave it the potential to treat the 
practical effects of this form of institutionalized racism. 

The SRA's implementation in Washington state con- 
stituted a major step toward lifting the burden of racism off 
the shoulder of the Black prisoner. It is as significant to the 
Black prisoners as the application of the Bill of Rights was to 
the Civil Rights Movement, or as Brown v. Board of Educa- 
tion was to the struggle to end segregation in public schools. 


Let us now set aside current daily issues of racial dis- 
crimination and racial attacks for a time, so as to pursue 
the higher goal of having all Black prisoners placed under 
the protection of the SRA. Besides, the daily instances of 
racial discrimination and racial attacks literally "go with 
the territory." Prison environments mirror the racial at- 
titudes of the communities in which they exist. Monroe, 
Shelton, Walla Walla, and Clallam Bay (cities in 
Washington which have prisons) all have one thing in 
common. They are all essentially white, if not anti-Black 
communities. Racism stemming from this kind of environ- 
mental base is unfortunate but predictable. The concern of 
this writer is for the Black prisoners who remain under the 
antiquated indeterminate sentencing, and who stand to 
lose release dates due to racially motivated circumstances. 
Every time the racism inherent in one of these anti-Black 
communities manifest itself in the form of a racially 
motivated write-up, a racially motivated report of any 
kind, be it from a counselor or a boss, or as in many cases 
another prisoner the Blaekprisoner stands out as a victim 
to have several more years added to his prison sentence. 

If the SRA represents a fonn of medicine, a cure if you 
will for racism, then it seems to me that every Black 
prisoner in the state of Washington_ought To beJegally 
afforded the right to some of that medicine, regardless of 
the date on which he happened to commit his crime. 

It is criminal that in spite of the legislature's intention 
to have this cancer eliminated, disparities caused by racial 
discrimination still exist in this criminal justice system for 
Black prisoners who remain under the indeterminate sen- 
tencing scheme. 





‘Partial Victory’ 

In Attica Prisoners’ Case 

From: Workers World Newspaper 

A bitterly divided jury returned a mixed verdict Feb. 4 
in the lawsuit by former inmates at Attica Prison against 
four former New York state officials. The suit by the Attica 
Defense Committee grew out of the bloody, murderous 
assault by the state against unarmed prisoners in 1971. 

After three months of dramatic testimony and four 
weeks of turbulent deliberations, the nine-member jury 
found Deputy Warden Karl Pfeil liable for the violence 
unleashed against the prisoners. But jurors deadlocked on 
liability of three other state officials who held greater 
authority. 

Juror Lafayette Smith, a teacher, told reporters she felt 
all the defendants should have been held liable. "I don't 
think justice was served. I can't go back to my classroom 
and teach justice." 

Akil al-Jundi, a leader in the historic prison rebellion, 
told reporters: "We've got a partial victory in that we got 
Karl Pfeil. It would have been momentous to have gotten 
Oswald and Mancusi or one of the other big fish." 

Lawyers for the prisoners vowed to appeal the verdicts 
and press for a new trial on the deadlocked decisions. 

In January, Judge John Elfvin had left for a month-long 
Caribbean vacation -over the Attica Brothers' legal team's 
strong objections - as the jury began deliberations. 

Jurors with questions had to communicate with the 
judge through a clumsy telephone hook-up to Elfvin' s 
vacation home. Outrage grew so great that a judge from a 
higher court ordered him to return. 

Elfvin then forced the jury to deliberate until 10 p.m. 
each night and all through the weekends. The jurors, who 
had endured a long, technical trial, rebelled and Elfvin was 
forced to back off. 

Spokespeople for the Attica Defense Committee said 
they viewed the judge's bullying as a blatant attempt to 
intimidate and steamroll the jury. The fact that the judge 
had to back down and reverse himself raised the pos- 
sibility of a mistrial. 

The Attica Brothers and their lawyers labored almost 20 
years to get this historic lawsuit into court, and then waged 
a determined and militant courtroom battle. They have 
continued to point to the guilty parties in the 1971 attack 
on Attica prisoners: then-Govemor Nelson Rockefeller 
and the state apparatus he headed. 


Subscribe to the Prisoners’ Legal News! 

If you have not made a donation of stamps or money to PLN, 
please do so now. Send such contributions to Prisoners' 
Legal News, P.O. Box 1684, Lake Worth, Florida 33460. Mail 
your submissions of articles, artwork, etc. to either: 

Paul Wright #930783 Ed Mead #251397 

Box 5000, HC-63 P.O. Box 777 

Clallam Bay, WA 98326 Monroe, WA 98272 
(If you are located in Europe or the Middle East send 
financial contributions to Oxford ABC, Box ZZ, 34 Cowley 
Rd., Oxford, England. Readers in Latin America, Australia 
and New Zealand should send their PLN donations to Arm 
The Spirit, P.O. Box 57584, Jackson Station, Hamilton, Ont., 
Canada L8P 4X3.) 


Prison Radio Program Available 

Women Against Imperialism and Out of Control have 
produced a 13 part radio program dealing with the 
American prison system and political prisoners within it. 
The program has already aired in San Francisco and they 
are now seeking to distribute it nationally and internation- 
ally for a wider airing and distribution. 

The series consists of: Historical Perspectives, A Crisis 
in Prisons: General Conditions, Black and New Afrikan 
Political Prisoners, Antiwar Imprisoned Activists, Native 
American Political Prisoners, Plowshares Activists, 
Repression and Grand Juries, White Anti-Imperialist Ac- 
tivists, Puerto Rican Political Prisoners and Prisoners of 
War, International Issues, Control Units and Lockdowns, 
Women Who Kill in Self Defense, and Activism Inside and 
Outside of Prison. 

So if you know of any radio stations in your area who 
would be willing to air the national distribution version of 
this program when it comes out please contact W. A.I. They 
also need to get word of the series availability publicized 
so feel free to reproduce and distribute this blurb in other 
publications. For information contact: Noelle Hanrahan, 
Prison Radio Project, c/o 2420 - 24th Street, San Francisco, 
CA 94110. 

Taking Of Property 
May State Federal Claim 

Colorado prison officials confiscated a state prisoner's 
stereo and refused to return it to him. Freeman, the 
prisoner, filed several administrative grievances with no 
success. He filed suit in small claims court and defendants 
did not respond, and when he sought default judgement 
the state court never answered. Nine months after he filed 
the suit, prison officials induced him to dismiss it by 
promising to return his stereo. They did not return it. 

Freeman then filed suit under 42 U.S.C. 1983 in federal 
court claiming deprivation of his property without due 
process. The district court dismissed the suit. In doing so 
it cited Hudson v. Palmer , 468 US 517, 533-36, 104 S. Ct. 3194, 
3203-05 (1985), which held that state officials taking an 
individual's property did not implicate the due process 
clause as long as there was an adequate state post depriva- 
tion remedy. 

The Court of Appeals for the Tenth Circuit reversed the 
dismissal and remanded the case back to the lower court. 
The court held that Freeman had set forth specific facts 
stating that effective state remedies were denied to him 
and thus his only effective avenue of relief lie in a 1983 filed 
in federal court. The court held that if the state remedy is 
constitutionally insufficient a person may have a 1983 
cause of action for the confiscation of their property 
without due process of law. See, Freeman v. Department Of 
Corrections , 949 F.2d 360 (10th cir. 1991). 

Institutional Subscribers 

For libraries, organizations, corporations, etc., a one 

year subscription, via first class mail, to Prisoners' Legal 

News is $25.00. Please send check or money order to: 
Prisoners' Legal News 
P.O. Box 1684 
Lake Worth, FL 33460. 
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Legislative Update 

By Carrie Roth, Prison/ Community Alliance 

As most of you already know, until last November we 
were planning on trying an initiative to the people which 
would eliminate the Indeterminate Sentence Review 
Board. If we had gotten 150,001 signatures within a 
specified period of time, we could have put this issue 
before the voters in the November 1992 election. 

Then, in November, 1991, we were contacted by former 
Representative Doug Sayan. He wanted to know why we 
weren't going the legislative route. We told him we 
weren't sure how to do it. He said he would help. On Dec. 
6, 1992 we were among several organizations and in- 
dividuals who testified before the House Subcommittee on 
Corrections. We realized then that we had a lot of support 
in Olympia. A draft bill was written and introduced to the 
Subcommittee as HB 2834. It passed and then went to 
Human Services. Kit Bail, Chair of the Indeterminate Sen- 
tence Review Board (ISRB), attached a $10 million fiscal 
note to it. In other words, she was saying that it would cost 
$10 million to do the conversion from the ISRB to the SR A. 
Whether or not this was true, this caused a problem. The 
bill, because of the fiscal note, then had to go to the Ap- 
propriations Committee. It appeared that Ms. Bail had 
successfully killed HB 2834. 

In order to get HB 2834 out of Appropriations the 
section about eliminating the ISRB was taken out of the 
bill. After which they wrote an amendment to the bill. 
There has been one other change before the bill passed the 
Rules Committee. HB 2834 is as of today, Feb. 22, 1992, in 
the Senate Law and Justice Committee. 

HB 2834 has gone through a lot of changes and I haven't 
actually seen a copy. I have had, however, parts of HB 2834 
read to me and even though there are numerous changes, 
it is still to our benefit. We are continuing to push this bill 
and ask others to support us. 

I think there is something else here that we all need to 
realize. It usually takes three years to get a bill passed 
through the legislature. The fact that this bill has gotten as 
far as it has the first year it was tried shows us how much 
support we do have in Olympia. It seems that as we go, 
the support keeps coming out of the woodwork. I am 
hoping this bill passes this session so we can start working 
out the problems with the bill next year. But I have learned 
that a bill being introduced to the legislature is like tossing 
a ping-pong ball into a box. There is no way of knowing 
where it will go or for how long. 

Engrossed House Bill 2834 is scheduled for its first 
reading on Friday, Feb. 28, 1 992 before the Senate Law and 
Justice Committee. Rep. Hargrove may be testifying on 
behalf of the bill. If it passes the first reading it goes for the 
second reading. This is where any amendment or changes 
are added. Once that happens it goes for a third reading. 
If it passes, it then goes back to the House. If the House 
doesn't accept the changes it goes to a Conference Com- 
mittee. If it gets through conference it goes to the 
Governor. If by chance the bill passes the readings in the 
Senate without changes, the bill would not go to the 
House, but directly to the Governor. To get a copy of Eng. 
HB 2834, call 1-800-321-2808 and ask for the Bill Room. 

Whatever happens in this session will probably be 
known by the time you read this article. We have decided 


not to try the initiative to the people right now. We stand 
a much better chance of meeting our goals by going the 
legislative route. We are finding that not only do we have 
a lot of support in Olympia, but as we stand together, we 
do make a powerful lobby group. The public, in general, 
does not understand or care to understand the true nature 
of the ISRB and we have little resources to educate them 
in such a short period of time. If we were, in fact, able to 
get the issue on the November 1992 ballot and the voters 
voted against it, we would probably lose our support in 
Olympia. 

I would like thank everyone involved with getting this bill 
through the legislature. I cannot begin to tell you the names 
of everyone who put their heart and soul into it. The P/CA 
was more of an observer, trying to learn the system, while 
minds much greater than ours worked on the elimination of 
the board. We will be back stronger next year. 

Probation And Parole Figures 
Up Again 

It should come as no surprise to PLN readers that all 
statistics relating to crime and punishment are on the 
increase. The 1990 probation ana parole figures recently 
released by the Bureau of Justice Statistics contains no 
surprises. 

During 1990 the number of adults on probation or on 
parole increased to record high levels. State and federal 
agencies reported that 2,670,234 adult offenders were on 
probation and 531,407 were on parole - an estimated 1.7% 
of all adults in the united States. The number of men on 
probation or parole was about 3% of all adult males. 

The estimated total of adults in the nation under some 
form of correctional supervision, including those in local 
jails or state and federal prisons, reached a new high of 
over 4.3 million - an increase of about 7% since 1989 and 
44% since 1985. An estimated 1 out of every 43 adults in 
the U.S. were under some form of correctional supervision 
on a given day in 1 990. One in every 24 men and 1 in every 
1 62 women were being supervised. 

The probation population in 1990 showed a 5.9% gain 
over the previous year's count. The number of adults on 
probation increased at a rate of 6.1%. The increase in the 
probation population occurred in every region, with the 
West reporting the highest gain (9.5%) and the Northeast 
the lowest (3.7%). 

The parole population grew 16.3% during 1990. Five 
states reported increases above 30% of their 1989 parole 
population: Oklahoma (62.4%), Oregon (38.5%), Vermont 
(35.4%), Arizona (32.4%), and North Carolina (30.7%). 
Among regions of the country, the parole population in 
the Midwest showed the largest percentage increase over 
the year, gaining 17.8%. The Northeast had the slowest 
growing parole population, with an increase of 16.4%. 

More than 85% of those released from prison receive 
supervision in the community. Prisoners enter parole su- 
pervision either by a discretionary parole board decision 
or by fulfilling the conditions for a mandatory (good time) 
release. The percent of supervised mandatory releases 
from prison increased fivefold over the past 12 years 
(denial of parole), from about 6% of all released in 1977 to 
nearly 30% in 1990. The number of prisoners released by a 
parole board decision declined from almost 72% of all 
released in 1977 to about 41% in 1990. 
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Status Of Monroe’s Litigation 
Against Double Bunking 

By Ed Mead 

Bob Stalker, the Washington state attorney for Monroe 
prisoners on their suit against double bunking, recently 
visited that prison to discuss the current status of the 
litigation with inmate club heads and the Resident 
Advisory Council (RAC). The meeting lasted for approxi- 
mately two hours, during which Mr. Stalker explained the 
current legal position and discussed strategies. 

In January the U.S. Supreme Court handed down a 
decision making it easier for states to set aside or modify 
consent decrees, but the new ruling was not nearly as bad 
for prisoners as it could have been. Stalker said that 
although our legal position is now worse than i t wasbefore 
the high court's ruling, we are still in pretty good legal 
shape. Where before prisoners had something in the 
neighborhood of an 80 or 90 percent chance of success, he 
said the odds of prevailing are currently around 60 to 70 
percent in the U.S. district court, and a bit less than that on 
any appeal to the court of appeals. 

The club heads and RAC voted unanimously to have 
Mr. Stalker continue with the legal struggle to defend the 
consent decree against further state encroachment. Mr. 
Stalker said that prison officials will not attempt to double 
cell the institution in the absence of a court order authoriz- 
ing them to do so. 

While it is more likely than not that we will win, at least 
in the short term, if the courts do happen to go against us 
it will not be anything immediate. Regardless of the out- 
come, the legal process will take a considerable amount of 
time to unfold. A good guess would be six months to a 
year, although it could of course be longer or shorter than 
that. The bottom line is that we have a good chance of 
prevailing, and even if we do ultimately lose it will not 
happen immediately. 

The new ruling is Rnfo v. Inmates of Suffolk County Jail , 
which was decided on January 15th. What does the court 
have to say about modifying consent decrees? In essence 
the court held: 

"[t]hat a party may obtain relief from a court 
order when 'it is no longer equitable that the 
judgment should have prospective application,' 
not when it is no longer convenient to live with 
the terms of a consent decree. Accordingly, a 
party seeking modification of a consent decree 
bears the burden of establishing that a 
significant change in circumstances warrants 
revision of the decree. 

"If it is clear that a party anticipated changing 
conditions that would make performance of the 
decree more onerous but nevertheless agreed to 
the decree, that party would have to satisfy a 
heavy burden to convince a court that it agreed 
to the decree in good faith, made a reasonable 
effort to comply with the decree, and should be 
relieved of the undertaking." 

Like the state of Washington has been doing in the Monroe 
case, the sheriff in Rufo v. Inmates argued that the court was 
required to modify the consent decree because: "The 
constitutional violation underlying the decree has disap- 
peared and will not recur and that no constitutional violation 


is even alleged at the new jail, so there is no constitutional 
violation to serve as a predicate for the federal court's 
continued exercise of its equitable power." The court 
replied by saying: "His argument is not well taken." 

It was this aspect of the case, the possible need to actually 
demonstrate the existence of a continuing constitutional 
violation, that had some prisoners so concerned about the 
Rufo case. The court's clear rejection of that line of argument 
made a big difference in the outcome and the case's probable 
impact on prisoners at Monroe. Moreover, in an even later 
case, the Supreme Court refused to overturn a lower court's 
refusal to set aside a consent decree entered into between San 
Quintin officials and prisoners, saying the likelihood of the 
prison officials repeating the prohibited conduct was great. 
In the Monroe case, the likelihood of the administration 
double bunking prisoners in the event the decree is set aside 
is almost certain. They've made no attempt to conceal their 
intentions in this regard. 

Detainee’s Beating 
Is Cruel And Unusual 

Marcus Miller was a detainee in the Tulsa, OK, jail when 
he was ordered out of the jail law library. Miller refused 
and jail guards knocked him to the floor, handcuffed him 
and put him in a holding cell where they beat, kicked, 
stomped and choked him. Miller was taken to his cell and 
chained to his bunk and the bars of his cell. Miller filed suit 
under 42 U.S.C. 1983 and the district court dismissed the 
suit for failure to state a claim. 

The Court of Appeals reversed in part and affirmed in 
part. The court held that the lower court had erred in 
considering matters beyond the pleadings when it dis- 
missed Miller's suit; the lower court should have 
converted it into a motion for summary judgement and 
given Miller notice of the change and an opportunity to 
present evidence on his behalf. 

The Court held that because Miller wrestled with jail 
guards when ordered out of the law library, their actions 
in subduing Miller were reasonable. 

However, Miller's complaint that he was beaten, kick- 
ed, stomped and choked after he was subdued and 
handcuffed does state a claim under the Supreme Court's 
Whitely standard that the defendants acted maliciously 
and sadistically with intent to cause harm. 

The Court held that Miller's pendent state law claims 
should be considered in conjunction with his federal 
claims. At pages 1567-68 the court set forth the criteria to 
be used in reviewing pendent state law claims made in 
federal civil rights suits. 

The court upheld dismissal of Miller's eighth amend- 
ment claims with regards to indifference to his medical 
needs and being chained to the bars of his cell and bunk. 

Miller also claimed the defendants had violated his 
rights by perjuring themselves at his state trial and had 
conspired to commit perjury. The Court of Appeals held 
that even if this were true, the defendants were entitled to 
absolute immunity from civil liability in committing per- 
jury or conspiring to commit it, as Miller could challenge 
that in habeas corpus proceedings. See, Miller u. Glanz, 948 
F.2d 1562 (10th Cir. 1991). 
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New York Installs 3,000 Prison Beds 

In December the New York state DOC began installing 
3,000 new bunks in 10 prisons as part of a $40 million 
emergency program designed to help with overcrowding. 
The state also hired 760 new guards, many of whom had 
been laid off in 1991. 

The new bunks will be placed on top of existing beds in 
medium security prisons. There will be no double bunking 
in maximum security prisons. State DOC officials said the 
emergency double bunking plan was intended to reduce 
a backlog of 3,000 sentenced prisoners in New York City 
jails awaiting transfer to the DOC. 

From: Corrections Today 

Prison Visitor May Not Be 
Unreasonably Searched 

Dawn Cochrane filed suit under 42 U.S.C. 1983 claiming 
her fourth amendment right to be free from unreasonable 
searches was violated when she was told to submit to a 
strip search or she would never be allowed to visit her 
father in prison again. Cochrane had visited her father in 
Rhode Island prisons for many years with no problems. 
Her father had previously overdosed on cocaine and when 
questioned by the police had told them it was supplied to 
him by defendant Quattrocchi, a prison official. After 
which Quattrocchi threatened him. The district court 
directed verdicts in favor of the defendants, holding there 
was no fourth amendment violation because Cochrane 
had consented to the search and it was reasonable in scope. 

The Court of Appeals for the First Circuit vacated the 
ruling and remanded the case for a new trial. 

The court of appeals held prison visitors retain fourth 
amendment rights to be free from unreasonable searches 
and seizures. The court held that a prison visitor con- 
fronted with a choice of submitting to a strip search or 
foregoing a visit cannot provide legally cognizable consent 
to a search. The court also held that it was the choice itself 
that was constitutionally intolerable. 

The court also held that a jury could find the search was 
in retaliation for Cochrane's father sarcastically telling 
police that the defendant had supplied him with drugs. 
The court of appeals also awarded costs to Cochrane. See, 
Cochrane v. Quattrocchi, 949 F.2d 11 (1st Cir. 1991). 

The Protection Of The Law 

By Bill Dunne 

There are lots of laws on the books that say the various 
agencies of the government must do (or not do) this or that 
for the governed, from whom the "just powers" of those 
agencies purportedly derive. Two primary principles of 
democracy are that these laws apply equally to all people 
regardless of wealth, race, religion, condition of servitude, 
etc. and that no person or group can be deprived of the 
benefits these laws supposedly guarantee without due 
process. Such principles, however, live only in popular 
political mythology; real rights are dependant on the 
power to enforce them, as the following illustrates. 

28 USC Sec. 1821(a)(1) mandates payment of witness 
fees to any witness in attendance on any federal court or 
before any person authorized to take a deposition pur- 
suant to any rule or order of a federal court. Pursuant to 
Federal Rule of Civil Procedure 30(a), all depositions by 


prisoners are by leave of the court. "Attendance" means 
not only actual on-the-stand testifying time, but also time 
spent in travelling to and from court and waiting to testify, 
even if it turns out that the witness is not called. For 
prisoner witnesses, this means a lot of days on the chain 
and in holdover lockdowns for which the law requires that 
they be paid. Sec. 1821(b) sets the daily witness fee at $40, 
though this is recent; it was $30 for years. 

28 USC Sec. 1825(a) specifies that the U.S. Marshal for 
the district in which the court where the witness testifies 
must pay the witness fee. Payment must be made on a 
claim when the U.S. Attorney (or magistrate in proceed- 
ings before a magistrate) formally notifies the Marshall, 
except for defense witnesses. Subpoenaed defense wit- 
nesses must be paid upon certificate of a federal public 
defender in criminal cases and on certification of the clerk 
of the court in cases where other counsel represents the 
defendant. This procedure for paying a witness fee claim 
is uncomplicated: the lawyer for either side or the court 
tells the Marshal the attendance details ami the Marshal 
must pay - even if the witness is a prisoner. 

So simple, clear, and unambiguous is this statutory law 
guarantee that witnesses, including prisoners, will be paid 
that even the current crop of reactionaries on the Supreme 
Court couldn't dodge it. Chief Justice William Rhenquist 
wrote for a unanimous Supreme Court that as good as the 
argument for not paying prisoners might seem to them, the 
plain, unqualified, language of the statute clearly required 
payment of witness fees to testifying prisoners, including 
transportation and waiting time. Demarest v. Manspeaker, 48 
CrL 2067 (1991). This overturned a 1989 Tenth Circuit 
decision in the case (884 F2.d 1343) saying the opposite. 

A great victory? The court agrees the law means what 
it says and will be enforced? Bigrtime zu-zus and wham- 
whams for prisoners who've endured the slings and 
arrows of court trips? Yeah^ right. JDuring a 4/ Oct/91 
deposition. Assistant U.S. Attorney for the Southern Dis- 
trict of Illinois William Coonan said that his office was 
aware of the Demarest decision but that he didn't know 
anything about making certificates for testimony, and 
when pressed about whether he was an officer authorized 
to take the deposition pursuant to a court order would say 
only to take it up with the court. Other agents of the 
government are similarly reluctant to abide by this law 
they apparently dislike. 

Edward Popil, Chief Deputy U.S. Marshal for the Mid- 
dle District of Pennsylvania, wrote in response to a request 
for witness fee payment to a prisoner that his office had 
not received any standard procedure for payment from the 
U7S. Department of Justice. He further wrote that until he 
received orders from the Dept, of Justice or the court, no 
payment would be made. 

Donald Brookshier, U.S. Marshal for the Southern Dis- 
trict of Illinois, wrote that there is no funding for payment 
of witness fees to prisoners. His letter asserted that Con- 
gress had passed a continuing resolution prohibiting the 
expenditure of federal funds to pay prisoners through 
fiscal year 1992. It also claims there is a six year statute of 
limitations on the collection of witness fees, though no 
time limits are mentioned in Sec. 1821 or 1825. 

And so it goes. The rule of U.S. law is once again shown 
to be the rule of the gun. Prisoners have no hired guns of 

Continued on page 6 
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either the Marshal sort or the suit sort who pay for and 
influence Congress to refrain from resolutions injurious to 
their interests. Power in this society is predicated on the 
wealth to hire such guns, and prisoners are among 
society's most impoverished segment. Hence, they get 
only as much democracy as the wealthy feel necessary to 
maintain appearances. With millions of victims of the U.S. 
criminal justice apparatus out there, some organization 
could make that a lot. 

Unsuccessful Litigant Can Be 
Obligated To Pay Defendant’s Costs 

Three Michigan state prisoners filed suit and were 
granted permissionby the district court to proceed in forma 
pauperis, without the prepayment of fees or court costs. 
The case was dismissed on defendant's motion for sum- 
mary judgment, and the dismissal was affirmed on appeal. 
The prison official defendants then moved for imposition 
of $128.00 in costs to be taxed against the plaintiffs' prison 
accounts (which held 94c, $3.00 and $34.00). The district 
court granted the motion. The court of appeals for the 6th 
circuit appointed counsel to represent the plaintiff 
prisoners on this issue, then affirmed the contested taxation 
of costs and remanded the case back to the lower court. 

The court of appeals held that 28 U.S.C. 1915(d) only 
allows actions to be initiated without prepayment of costs 
and does not forever defer payment of these costs and 
indigent plaintiffs may eventually have to pay those costs. 

The court found there was no chilling effect on prisoner 
litigation resulting from the imposition of costs and it also 
rejected a challenge to the practice based on the first 
amendment. The court held that costs could be sought in 
cases that had merit and won, as well as cases that were 
frivolous. The court also ruled the practice did not violate 
equal protection or due process of law. The purpose of the 
practice, it reasoned, was to make indigent litigants 
"weigh the risks and merits" of filing suit. 

The court did however state the district court should 
inquire into the plaintiffs' ability to pay costs and that the 
plaintiff can then challenge the amount by showing that, 
as a practical matter, they are unable to pay it. It also did 
not rule on the plaintiffs' claim that Michigan state law 
forbade the garnishment of their prison accounts. See, 
Weaver v. Toombs , 948 F.2d 1004 (6 Cir. 1991). 

Constitutional Right For Cons 
To Buy Lottery Tickets? 

Federal Court Says “Nyet ” 

By Robert Pierce 

To file or not to file, frivolousness is the question. Wis- 
consin prisoners answered the question by filing a law suit 
alleging that they were constitutionally entitled to pur- 
chase lottery tickets. The action stated that under the first 
amendment they had a right to buy state revenue enhan- 
cement lottery chances. The prisoners said they wished to 
express their love for their families by sending them lottery 
tickets. The court responded by noting that "lottery tickets 
are commerce, not speech. Inmates may say all they want 
about lotteries (or prison rules about lotteries) but the First 
Amendment has no more to do with buying lottery tickets 


than with buying chocolate from the prison commissary." 
See Aiello v. Kingston , 947 F.2d 834 (7 Cir. 1991). 

Aside from spanking the convicts' claims, the court was 
essentially saying the "F" word (which in this case stands 
for frivolous) to jailhouse lawyers and litigants. For a 
further discussion of the subject of frivolousness in general 
see Neitzke v. Williams, > 490 U.S. 319, S.Ct. 1827 (1989), 
which gives the test for deciding whether or not a claim is 
frivolous, malicious, repetitive, etc. 

The issue of frivolousness is a delicate one for prisoners' 
rights advocates. Nobody wants to discourage convicts from 
filing writs and suits, but it is sometimes hard to understand, 
when the "man" has his boot on our collective neck, why 
some of our fellow inmates are merely swatting at flies. Part 
of the rather scandalous 1991 crime bill that nearly made it 
though congress last year sought to limit the number of 
federal habeas corpus petitions that a prisoner can file. The 
underlying motivation is that the state wants to hang, 
electrocute or lethally inject convicts in a shorter period of 
time. When writ writers misuse the legal procedure through 
frivolousness, the right wingers use these writs to justify their 
efforts to kill prisoners more quickly and, consequently, in a 
more economically and efficient manner. 

All that is being suggested is that some in-depth 
thought be put into your legal actions prior to filing what 
could be meaningless litigation. Consider how other 
prisoners might be impacted by the result of your legal 
efforts. For those who like to litigate, there is a great deal 
of work to be done on issues such as access to legal services 
by prisoners in the slammer, inadequate medical care and 
treatment, prison overcrowding, racial harassment, lack of 
substance abuse and metal health counseling, and many 
other legitimate issues which affect prisoners nationwide. 

With prisons being a dumping ground for the mentally 
ill, the illiterate, the poor and the politically unwanted, it 
is more obvious than ever that there is a class struggle 
being waged in this country. One of our defensive 
weapons in this struggle is the writ; we should make every 
shot count. Another weapon is solidarity. We can achieve 
a greater degree of solidarity by using publications like the 
PLN to focus on the human and civil rights that our op- 
pressors have trampled. The slogan from the 1960s that 
says; "You are either a part of the problem or a part of the 
solution," is as true today as it was then. 

Editorial Comments 

By E<d Mead 

Don't be discouraged if not much in the way of struggle 
is taking place at your prison, as it isn't happening here either. 
The political situation in your joint is probably pretty much 
the same as it is at institutions all across the nation. Maybe 
there is more prisoner-on-prisoner violence or guard 
brutality at one place or another, more or less filth or crow- 
dedness, but the bottom line is that there really is not much 
taking place in terms of solidarity or struggle on the inside. 

Of course it was not always that way. Old timers who 
did bits back in the late '60s and early '70s will remember 
what it was like in those days, when there was a progres- 
sive movement on the outside and prisoners had a sense 
of direction and purpose. 

I don't see the present state of things changing in any 
significant way until there is once again a viable mass 
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movement on the streets. It was the existence of the anti- 
Vietnam war struggle on the outside that worked to instill 
a sense of radicalism and resistance in the nation's prison 
system. We on the inside trail, rather than lead, in the area 
of social trends. It looks to me as if we will not be experienc- 
ing another significant increase in prisoner activism until 
there is once again a progressive political movement on 
the streets. And as far as I can see, that's not going to be 
taking place any time real soon. So the task of the PLN is 
to involve itself in local issues and, insofar as possible, to 
work at keeping the spirit of political and rights conscious- 
ness alive. Mayhaps we can in some small way help to 
influence the next generation of prisoner activists. 

Today we are not on-the-make for prisons in turmoil or 
looking for barricades to be stormed, but rather it is our 
hope to find individuals here and there across the country 
who are willing to work at educating and informing the 
politically advanced elements of their respective popula- 
tions. Generally speaking, these would be jailhouse 
lawyers and rights conscious social prisoners. 

We will be pleased if we are able to locate a handful of 
kindred spirits. You may be able to help us by writing 
about the sort of things prisoners need to hear and give 
some thought to, or by sharing your art work with others 
who read the PLN. The interests of prisoners and those of 
poor and working people, for example, are essentially the 
same. But for the most part we are alienated not only from 
that understanding, but also from each other. We need 
material that helps to make these connections. It is our 
hope that many more of you will be able to contribute to 
this long and ongoing process. The experience and ability 
to do so is certainly out there. 

Paul and I are starting on a 1993 prisoners' calendar. It 
will have information about significant prisoner-related 
dates and twelve graphics of some sort, one for each month 
of the year. I guarantee that it will be a nice looking piece 
of work when we are done. We'll be needing two kinds of 
assistance from you. Firstly, we need a sentence or two 
about events from prisons across the country. I've been 
collecting these for a long time, mostly from earlier calen- 
dars produced by prisoners and their supporters back in 
the '70s, so I have the more common dates (such as the 
Attica uprising). The needed events should include things 
like the formation of important organizations, riots, pro- 
tests of various kinds, and so on. 

Secondly, we need graphics. The calendar will be done 
in black and white, so all donated materials must be trans- 
latable into that format. Graphics and art work should be 
on the inspirational side, in the prisoner sense, and some- 
thing a person would not mind waking up to and looking 
at on the wall of her or his cell each morning for a whole 
month. All submissions of photographs or art work should 
be mailed to me or to our Florida address, and include a 
stamped, self-addressed envelope if you want your 
material returned to you. Just sending a photocopy might 
be enough for us to make an initial determination of 
suitability, and then if we want to use it we'll get the 
original or a better copy from you. Anyway, give this 
project some thought, and if you are able to help us, then 
please do so. 

When we list the phone number of a volunteer in the 
newsletter it is only so other potential helpers in the Seattle 


area will have someone to call. When we list such a number 
it is only the number of the person doing the mailing, that 
person has nothing to do with editorial content or other 
newsletter business. Why drive on you about this? Because 
some guy at Lompoc foolishly made a collect call to one of 
our Seattle volunteers. She had no information for him, of 
course. So now the next couple of books of stamps being 
donated will not help to pay for the cost of the newsletter, 
they will instead pay for the idiot's phone call. Please, do 
not ever make a collect call to any phone number listed in 
the PLN. If you are too lazy to write us a letter, then don't 
contact us at all. Our readers can't afford to pay your 
phone bill. 

As long as I'm in my diatribe mode, let me once again 
remind readers, especially those in the county jails, that we 
are not a legal aid agency. We cannot help you with your 
case. It takes all of our time and energy to put this paper 
out each month. Please don't ask us for legal advice or for 
help with your personal legal problems. We simply don't 
have the resources to assist you. 

Do you remember my telling you about the benefit tape 
being done for the PIN by 127-House in Knoxville, Ten- 
nessee? The idea was that a bunch of bands would donate 
music and the result put together on a single cassette tape 
that would be sold as a charity for the newsletter. Well, the 
tape is finally done. It is called the International Benefit 
Tape for the Prisoners' Legal News , and consists of eleven 
industrial and experimental performers from the U.S., 
Mexico, and England. Along with the tape is a poster and 
an 18-page pamphlet containing reprints of some of the 
best articles from past issues of the PIN. If you are inter- 
ested in giving us some much needed financial help, as 
well as sampling some of the latest styles in music, then 
send a postal money order for at least five bucks to Trevor 
Blake, Bax 2306L Knoxville, TN 37933-1061. All profits 
will be donated to the PLN. I will let you know how this 
project works out in a future editorial. 

In closing, let me make the obligatory pitch for money. 
If you can afford to do so, be sure to keep sending contribu- 
tions to the newsletter, as we can't continue to function 
without your ongoing economic support. So far you've 
been doing well. Bye for this month. I'll leave you with a 
nice slogan to ponder. It goes like this: Men of quality 
respect women's equality. 

Prisoner Must Be Informed 
Of HIV Status 

Tyrone Mcllwain was a Virginia prisoner who over- 
dosed on heroin and was taken to the Prince William 
hospital emergency room for treatment. Without his 
knowledge or consent, blood tests were performed which 
revealed he was HIV positive (HIV is the virus which 
causes AIDS). He was never informed of the test nor 
treated for the condition. He was returned to prison and 
eventually released, whereupon he infected his wife with 
the AIDS virus. Both filed suit under 1983 against the 
Virginia DOC, the hospital, the emergency room 
physician, and David Mathis - a doctor under contract to 
treat prisoners. The defendants moved for a summary 
judgement which the court granted in part. 

The court dismissed the hospital as a defendant stating 
that it was not a state actor for 1983 purposes, as no 
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Prisoner Must Be Informed continued from page 7 

contract existed between the hospital and DOC to treat 
prisoners, nor did the hospital routinely treat prisoners or 
have a policy denying treatment to prisoners. 

The court denied summary judgement to Mathis be- 
cause there were material issues of fact in dispute as to 
whether or not he knew of Mcllwain's condition and 
refused to inform him of such. 

The court held that knowing failure to inform a prison 
patient that he has been exposed to, or is carrying the AIDS 
virus constitutes a deliberate indifference to a prisoner' s 
medical needs, violates the constitutional ban against cruel 
and unusual punishment and is actionable under 1983. 
See, Mcllwain v. Prince William Hospital, 774 F. Supp 986 
(ED VA 1991). 

Credibility Of Informants 
Must Be Weighed 

Jerome Russell, a New York state prisoner at Green- 
haven prison, was infracted for assaulting another 
prisoner. Three confidential informants submitted state- 
ments to prison officials identifying Russell and four 
others as the assailants. At his hearing Russell requested 
that the victim, the other four accused, two guards on duty 
at the time of the assault, and the three informants be called 
to testify on his behalf. The hearing officer refused to call 
all of his witnesses, although two did testify. 

The defendants (prison officials) moved for summary 
judgement on all claims, which the district court granted 
in part. The court held that no reason was given by the 
hearing officer in refusing to call the prison guards as 
witnesses, and thus it was unclear if his actions were 
arbitrary or had a sound reason. 

The court denied summary judgement to the hearing 
officer who did not conduct any inquiry into the credibility 
of the confidential informants. 

In denying the defendants' motion for qualified im- 
munity, the court held that it was well established in 1989 
that a prisoner could not be found guilty of a disciplinary 
violation based on the testimony of confidential informants 
unless the hearing officer made an inquiry into the con- 
fidential witnesses reliability and credibility. See, Russell v. 
Coughlin, 774 F. Supp 189 (SD NY 1991). 

Peoples’ War In Peru 

By Paul Wright 

In 1980 the Communist Party of Peru (PCP, also known in 
the media as Sendero Luminoso or Shining Path) launched a 
popular war of liberation in Peru. The PCP is Maoist in 
orientation and receives no outside support from any 
country. In 12 years of guerrilla war, they have carried out 
over 120,000 armed actions and now control roughly one- 
third of Peru's territory. The Peruvian government has 
responded to this situation with increasing repression and 
brutality. Peru leads the world in the number of "disap- 
peared" (people taken by the security forces and never seen 
or heard from again), and in the number of political murders 
and kidnappings. The military rules some 60% of the country 
under harsh "state of siege" laws that have suspended press 
freedom, the right to counsel, court hearings, the closing of 


schools and universities, and so on. 

Peru is experiencing an extreme economic crisis as a 
direct result of 500 years of capitalist "development" that 
has left the vast majority of the people iivingin misery and 
poverty, while a small minority is very wealthy. The 
government is unable and unwilling to provide basic ser- 
vices such as health care, schooling, electricity, and 
drinkable water to the majority of it's citizens. Peru has a 
heavily militarized civilian government in which military 
officers control most of the vital ministries and have al- 
most total control of government spending. The current 
president, Alberto Fujimori, has launched an economic 
shock policy so that he can get more loans from interna- 
tional lending agencies; money he needs to prop up the 
shattered economy and pay for the growing war against 
the PCP. For the majority of Peruvians, the result of these 
policies is one of increasing misery. 

The U.S. has reacted to the situation in Peru with 
increased military aid and support to the Peruvian govern- 
ment, doing this under the guise of the "war on drugs." 
One of the PCP's operating areas is the Upper Hualaga 
valley, which is estimated to supply some two-thirds of the 
world's coca crop, from which cocaine in made. The 
peruvian military has a long history of corruption and 
involvement with drug smugglers. They make no secret of 
the fact that their objective is one of destroying the PCP. 
They are getting more help from the U.S. in this regard. 
There are increasing numbers of American "advisors" in 
Peru, and Bush recently sent an additional 24 million 
dollars of military aid there. The increasing involvement 
of the U.S. could well be a prelude to full scale military 
intervention. The PCP leadership has predicted that either 
before or shortly after they seize state power in Peru they 
will have to confront the United States militarily. In 
December of 1991 the PCP announced that its units had 
shot down a U.S. helicopter gunship, killing all three 
Americans aboard and a Peruvian soldier, so perhaps the 
confrontation has already started. 

The mainstream media in the U.S. has largely ignored 
this important struggle, and when it does report on it, does 
so only to slander the PCP by saying they are drug traffick- 
ers, brutal, etc. With the capitalist media trumpeting the 
downfall of socialism by pointing to unfolding events in 
Eastern Europe and the Soviet Union, it is important for 
progressives to let people know that the struggle for 
socialism and communism continues. The media points to 
Eastern Europe and says conditions there is proof of the 
failure of socialism, but they do not point to the slums of 
Lima, the ghettos of Los Angeles and New York, and the 
devastation of the Native American peoples as being 
symptoms of the failure of capitalism. After 500 years of 
capitalism the vast majority of Latin Americans have not 
regained the standard of living (adequate food, shelter, 
and work) that they had under the Incas and pre-Colum- 
bus social systems. 

Some of you may ask what does the PCP and their war 
of liberation in Peru have to do with prisoners? First, and 
most importantly, because it is a class struggle against a 
vicious system of exploitation of the many by the few, the 
same as the one we have here in the U.S., and because it is 
the duty of all who seek a better alternative to support 
those who are actually fighting to implement it. Second, 
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Peoples War In Peru continued from page 8 

because the U.S. government is a major supporter of the 
Peruvian regime, and is quite likely expand its current 
covert involvement in Peru to one of open intervention. 
We as concerned Americans need to expose this military 
intervention and work to put a halt to it. And third, since 
the PCP launched the war it has suffered many casualties 
and many of its members have been captured. Once cap- 
tured the PCP Prisoners Of War have continued educating 
themselves and maintaining a coherent organization 
within prison, calling it the "shining trench of combat/' In 
1886 the Peruvian government used helicopter gunships, 
marines, and army troops to murder over 300 POWs. 
Torture and brutal treatment of the POWs is the norm. 
Below is a communique I recently received from the PCP 
and have translated for our readers, it is unedited. I en- 
courage readers to learn more about events in Peru and 
what you can do to help support this struggle. Attached 
are some addresses you can write to for more information 
on Peru. PLN will report on events affecting the PCP's 
POWs as we receive news of them. 

For more information write to: Comite Sol Peru, BP 24, 
94371 Sucy en Brie Cedex, France, they have a wide variety 
of PCP documents and materials, including calendars, 
posters, and so on, in English, French, Spanish, etc., and 
they publish the unofficial PCP journal El Diario in French. 
Committee to Support the Revolution in Peru, P.O. Box 
1246, Berkeley, CA 94701, they publish the PCP journal El 
Diario in English and also have a variety of other PCP 
materials in English. MIM Distributors, P.O. Box 3576, 
Ann Arbor, MI 48106, has a Peru study pack available for 
$12.00, which gives an in depth look at events in Peru, the 
PCP, and its activities. El Dario International, BP 1668, 1000 
Brussels, Belgium (when writing do not put the name on 
the address, just the box number, city, etc.) is the interna- 
tional edition of El Diario published in Spanish by exiled 
Peruvian journalist Luis Arce Borja. It carries news on 
events within Peru, and the PCP and its activities. 

Here is the "Shining Path's" communique: 

Fujimori Prepares Genocide In Canto Grande; 
Prisoners Of War In Danger Of Death 

Canto Grande, December 17, 1991: Before dawn, at 4 
am, 500 members of the national police with painted faces, 
accompanied by over 20 fierce attack dogs and anned with 
assault rifles and machine guns, violently tried to enter 
Pavilion 1-A (women prisoners) and 4-B (male prisoners). 
Both pavilions are grim concentration camps where close 
to 1,000 prisoners are housed, male and female, who are 
accused of belonging to the Maoist guerrilla army. 

Faced with imminent danger and the threat of the 
bloodthirsty National Police, the prisoners organized a 
brave defense of their lives. Under the slogan "resist and 
combat" they faced the uniformed mob in a hard and 
unequal battle using all items at hand (some sticks and 
kitchen utensils), hot oil, lye, muriatic acid, and with other 
improvised defensive weapons they resisted for 10 hours. 
Despite the prisoners' material disadvantage the police 
forces received heavy blows. They were unable to get past 
the barriers and barricades that blocked entrance to the 
pavilions. At 2:00 in the afternoon the 500 policemen had 
asked for support from the army, and had backed off their 
on their intention of entering the prison. They had no other 


choice but to suspend their genocidal assault when, after 
the soldiers had taken up positions to "attack with every- 
thing," they received a "superior order" instructing them 
to "leave the attack for later." 

During the confrontation the police contingents fired 
blindly. They used high caliber machine guns, threw 
vomit bombs and even fragmentation grenades. Their 
own official spokesman said that more than 30 prisoners 
had suffered bullet wounds and were severely wounded, 
but that military and civilian authorities refused to pro- 
vide them with the necessary medical assistance. 

Fujimori, within a few months of taking office, put into 
ractice a sinister plan to annihilate the prisoners of war 
oused in the Canto Grande (Lima) prison. The pretext is 
the same used by the Aprista regime of Alan Garcia Pere 
to commit the genocide of June 19, 1986, where 300 
prisoners were murdered. 

The government's criminal plan has the support, and is 
seconded by, the right-wing press and the media directed 
by the official left (Izquierda Unida) through publications 
such as Expreso, El Comercio, Ultima Horn, La Republica (this 
is a daily linked to the United Left), Caretas, Oiga, Si and 
other means of communication through which the most 
absurd and unlikely hoaxes are woven against the 
prisoners. The dirty work by the mercenary press prepares 
the ground for the bloody act. 

"The Senderista subversives are using the prisons to 
develop their indoctrination work, plan their terrorist 
actions, maintaining contact with the outside through 
visits." 

"The terrorists have taken over Canto Grande.... They 
are armed with rifles and dynamite.... What is the govern- 
ment waiting for to stop this...." These official mouthpieces 
desperately scream. 

On June 15 of last year, army troops and police tried to 
enter Canto Grande to kill the prisoners. The decisive 
resistance by the exemplary prisoners aborted the 
genocidal plan. 

On July 24, after persistence in their intent for a massive 
killing, the prisoners of war in an extensive and detailed 
document denounced Fujimori before the courts and 
public opinion as being the principle responsible for, and 
personally directing, the preparations of the actions for the 
genocide. 

This past november, the prisoners of war repeated their 
denunciation. In this document they indicate that the army 
and the police had received the order from the president 
to commit the massacre at the Canto Grande prison. 

[Editor's Note: The most recent issue of World Perspec- 
tives states that according to Inter press Service on January 
10, 1992, United Left senator Javier Diez Canseco accused 
the Ministry of the Interior of planning to massacre the 
PCP guerrillas held in Canto Grande. The accusation came 
after PCP prisoners took over all of the prison's wards, 
administration building, hospital, and medical stores to 
protest poor hygienic conditions, food shortages, and lack 
of medical care. They also objected to a government order 
to transfer them to the Fronton Island penal colony a few 
miles off the port of Callao.] 
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Cross-Gender Pat-Search 
Policy Upheld 

A Washington prison's policy of subjecting fully 
clothed female inmates to random "pat searches" by male 
as well as female guards does not violate the first, fourth, 
or eighth amendments, a majority of the Ninth Circuit 
Court of Appeals held. The Jan. 10th ruling set aside a 
district court injunction barring implementation of the 
policy. The key to the majority's decision was its rejection 
of the district court's finding that the cross-gender sear- 
ches were without penological justification. Rather, the 
majority said, prison officials have justified the policy 
through testimony that requiring same-sex searches 
would conflict with guards' collective bargaining agree- 
ment, create security problems by requiring female guards 
to leave their posts to conduct the searches, and make the 
searches more predictable. 

Inmates contended that the policy infringes their 
religious freedom, in violation of the first amendment, 
because their religious beliefs forbid them from being 
touched by men other than their husbands. However, the 
majority concluded that the policy is reasonably related to 
prison officials' legitimate interests in institutional 
security, and that it therefore passes muster under Turner 
v. Safley , 482 U.S. 78, 41 CrL 3239 (1987). Given the 
problems associated with a same-sex rule, that alternative 
would be far from cost-free, the majority said. And al- 
though the inmates will be left with no way to observe 
their religious objections to the searches, they remain able 
to practice other tenets of their religion. 

The inmates' fourth amendment challenge ran aground 
on Grummett v . Rushen, 779 F2d 491 (1985), in which the 
Ninth Circuit rejected a constitutional challenge to a prison 
policy that permitted female guards to perform pat sear- 
ches on clothed male inmates. There is no principled way 
to distinguish Grummett , the majority said. It reiterated 
Grummett's statement that a reasonable search does not 
become unreasonable merely because it is performed by a 
member of the opposite sex. 

Turning finally to the inmates' eighth amendment 
claim, the majority expressed doubt that the policy poses 
a high probability of harm to the inmates. But even if that 
probability exists, the policy's penological justification 
prevents it from being condemned as a gratuitous inflic- 
tion of suffering. 

Judge O'Scannlain, partially concurring and dissenting, 
argued that the pat-search policy was without penological 
justification and that it demonstrated a deliberate indif- 
ference sufficient to violate the eighth amendment. See, 

Jordan v . Gardner , F.2d __ (CA9, Nos. 90-35307 etc., 

1/10/92) 


Qualified Immunity Granted 
In Digital Rectal Searches 

In a case that may affect the many Washington state 
prisoners who were subjected to digital rectal searches, the 
9th circuit court of appeals upheld a jury finding of 
qualified immunity for Arizona prison officials who had 
conducted such searches. 

The court had previously denied prison officials 
qualified immunity in this same case at 859 F. 2d 736 (9th 
Cir. 1988). The case arose when the Arizona State Prison 
warden received a letter from a prisoner stating that 
prisoners were hiding gunpowder and blasting caps in 
their rectums. Based on this information and the potential- 
ly explosive situation, the defendants initiated digital 
rectal searches of all prisoners in one unit which resulted 
in 17 balloons of gunpowder and detonator cord being 
recovered. Prison officials used a medical assistant to con- 
duct the digital rectal searches in an open hallway with 
prison guards present laughing at the prisoners with no 
inquiry being made into individual prisoners medical his- 
tory to determine if the searches would aggravate existing 
medical problems. Some of the prisoners were not allowed 
to clean themselves for an hour after the search. 

At trial a jury found that the prisoners 4th and 8th 
amendment rights had been violated and the defendants 
were liable for the violations. But the jury also found that 
the defendants were entitled to qualified immunity (i.e. 
not having to pay money damages). Plaintiff's asked the 
district court for a directed verdict which the court denied 
and they then appealed. 

Defendants maintained one of the plaintiff's had not 
filed a timely notice of appeal, thus depriving the court of 
appeals of jurisdiction to hear the case. The court of ap- 
peals notes that prisoners' notices of appeal need only to 
be given to prison officials within 30 days with instructions 
for them to forward it to the court. Because there was no 
evidence in the record on this the court remanded the 
matter to the lower court for an evidentiary hearing. 

The court of appeals affirmed the qualified immunity 
ruling of the jury by stating that a finding of liability and 
of qualified immunity are not inconsistent and the jury did 
not necessarily find all the plaintiffs' allegations to be true. 
The court held that denial of qualified immunity on sum- 
mary judgement does not preclude a qualified immunity 
finding at trial. The court affirmed by holding the jury's 
verdict was supported by the evidence. See: Vaughn v. 
Ricketts , 950 F.2d 1464 (9th Cir. 1991). 




Claims Regarding Conditions In State 
Prison Were Sufficient To Survive 
Summary Judgment 

On December 30th the U.S. Court of Appeals for the 
Fourth Circuit provided some illumination as to what sort 
of allegations by an inmate regarding allegedly uncon- 
stitutional prison conditions are adequate to withstand a 
motion by prison officials for summary judgment. In so 
doing, the court decided that a North Carolina prisoner 
must be allowed to proceed to trial on his claim under 42 
USC 1983 that a combination of overcrowding and 
unsanitary conditions at the prison where he was incar- 
cerated added up to cruel and unusual punishment in 
violation of the Eighth Amendment. The decision is one of 
the first rulings on prison condition lawsuits in the wake 
of the U.S. Supreme Court's decision in Wilson v. Setter, 49 
CrL 2264 (1991). 

The plaintiff alleged that the totality of conditions at the 
prison - including overcrowded cells, broken plumbing, 
insufficient shower facilities, inadequate clothing and 
blankets, deteriorating walls and ceilings, and pest infes- 
tation-violated the Eighth Amendment. The district court 
dismissed the suit, finding that the factual claims failed to 
allege cruel and unusual punishment. 

Although federal courts have consistently held that a 
totality of prison conditions can add up to an Eighth 
Amendment violation, Wilson restricted that approach. It 
added the further requirement that the allegedly uncon- 
stitutional combination of conditions have had "a 
mutually reinforcing effect" that produced the depriva- 
tion of a "single, identifiable human need" such as food or 
warmth. Despite this additional hurdle, the factual allega- 
tions made by the plaintiff here did raise a genuine issue 
as to the constitutionality of the conditions at the North 
Carolina prison, the Fourth Circuit said. The complaint 
"sufficiently described unsanitary and overcrowded con- 
ditions" at the institution, and the action must survive 
summary judgement. The issue of whether some specific 
human need was denied the plaintiff, however, remains to 
be determined at trial. 

The court then turned to the requirement that the plain- 
tiff demonstrate "deliberate indifference" on the part of the 
defendants, which Wilson made clear requires a showing 
that the defendants knew of the conditions alleged. Here 
too it concluded that the plaintiff's allegations were ade- 
quate to preclude summary judgement. The "deplorable 
condition" of North Carolina prisons has been docu- 
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mented in reports by the state's governor and its legisla- 
ture. Additionally, this plaintiff and other inmates filed 
grievances concerning the conditions at issue here. 
"[MJost significantly," reports of state inspections show 
that the prison has been in a state of disrepair for quite 
some time and has allegedly been permitted to worsen. 
These allegations, taken as true, provide enough evidence 
from which an inference of deliberate indifference can be 
drawn, the court held. See: Williams v. Griffin, 952 F.2d 820 
(4 Cir. 1991). 

Prisoners’ Participation In Work, 
Training Reduces Recidivism, 
Improves Behavior 

Federal Bureau of Prisons announces results of study 

Prison inmates who have jobs or receive vocational 
training while incarcerated are better prisoners and are 
less likely to commit new crimes or become parole 
violators once they are released, according to a study 
conducted by the Federal Bureau of Prisons. The study, 
begun in 1983 and called the "Post Release Employment 
Project," is based on data on over 7,000 federal prisoners. 
Its results were announced December 19 by the bureau's 
director, J. Michael Quinlan. 

The study compared prisoners who did at least six 
months' work for Federal Prison Industries or received 
vocational training, or both, with a control group who had 
not participated in these programs. Of the control group, 
10.1 percent had either been arrested or committed a tech- 
nical violation of their release conditions after being out 
for a year. The comparable figure for the study group was 
6.6 percent. Inmates in the study group were also more 
likely to remain employed; at the end of a year 71 .7 percent 
of the study group inmates were still employed as com- 
pared to 63.1 percent of the control group. The study group 
inmates also earned slightly higher wages. 

Quinlan noted that the work and training offered in 
prisons are for many inmates their first opportunity to 
develop basic work habits. "In Federal Prison Industries, 
for the first time in their lives, they learn not only specific 
skills, but also work habits they can take with them after 
release, as a foundation for a productive return to com- 
munity life," he said. "This is an extremely significant 
finding and clearly beneficial to society in breaking the 
cycle of crime, because individuals who are steadily 
employed are far better positioned to be functional, law- 
abiding citizens." 

The study also found that inmates in the study group 
adjusted better to prison life than other inmates. 
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The Death Of HB 2834 

HB 2834 is dead. It almost made it through the legisla- 
tive process but died when the Senate bogged down on the 
health care issue. 

Originally the bill read that the Indeterminate Sentence 
Review Board (ISRB) would be eliminated as of July 1992. 
This was part of the "Get tough on Crime Bill" by Rep. 
Hargrove. Kit Bail attached a $10 million fiscal note to the 
bill and it appeared the bill would die in the House Ap- 
propriations Committee. That is when the 'bite 7 of the bill 
was lost. 

The part of the bill eliminating the ISRB in 1992 had to 
be stripped out in order to get the bill out of Appropria- 
tions. An amendment was then written which was 
watered down. It would not change the 1998 date but 
would require the ISRB to write a detailed plan to 'go out 
of business' by 1998. It would have also eliminated the 
'lack of rehabilitation' but would have added 'serious risk 
to community.' Some offenders would have gotten off 
parole earlier. It would have, at least, stopped some of the 
recycling of inmates back into the system for technical 
violations or for misdemeanors. The ISRB would have still 
been the 'ruling class,' but it gave us a start and as fast as 
this bill was thrown together, that gave us hope. 

The bill passed the House of Representatives. There was 
some concern about the content of the 'get tough on crime' 
portions Hargrove had added. We did not like those parts, 
but if Hargrove had done it any other way, it would have 
been political suicide. He is the only one who dared stick 
his neck out. It also seemed the DOC had limitations of its 
won to contend with. To take 50% of an inmates wages 
would produce behavior management problems, and 
there isn't the space to promote additional industry. The 
other part about adding 15 years on to sentences if an 
assault happened in prison, would have been a costly 
venture. The costs of trips to court would have been enor- 
mous in itself. 

When the bill got to the Senate Law and Justice Commit- 
tee, they stripped out the tow 'get tough on crime' portions 
and left the part in about the ISRB. This was extraordinary to 
say the least, since the Chair of the Committee, Sen. Gary 
Nelson, had said he wasn't even going to bring it up for a 
vote. It seemed as if a miracle had occurred. 

As it turned out. Nelson and his committee were actual- 
ly aiding Kit Bail. It seems that when they changed the law 
to keep the ISRB in business until 1998 they forgot to 
change the law that says the chair of the ISRB is an ex 
officio member of the Sentencing Guidelines Commission. 
That law still reads July 1, 1992. They didn't notice it until 
it was too late to get legislation in so they needed a bill to 
attach an amendment to which had an appropriate title. 
HB 2834 fit that description. What first appeared to be a 
sudden surge of conscious by the Senate Law and Justice 
Committee turned out to be just another push for Bail. 

It is too early to say where we go from here. There are 
going to be some changes in the way we are doing things. 
Hopefully there will be a more centrally located P.O. Box, 
near the Monroe Command, set up as a contact. This whole 
thing is growing, not dying, and the P/CA is not equipped 
to handle this without a lot of involvement form other people. 

This is an election year and many of our legislators will be 
new in next session. Next year the session will also be 90 days 
in length instead of the 60 day session this year. Also, the 


legislature will not have the budget issue before them. 

We did not know we were going to submit a bill to the 
legislature this year until just before the session started. 
For next years session we have time to prepare. Everyone 
on the outside, across the state, needs to register to vote so 
we can have an impact on the next election. We will 
continue to update you as things occur. We may try to put 
together a legislative bulletin if we can find a way to 
finance it. We need to keep moving forward. We need you 
to get involved. 

Corrections Costs To Soar, 

Study Warns 

By Ed Penhale, P-1 Reporter 

Annual costs for running Washington's state and local 
corrections operations will rise by 50 percent over the next 
four years, adding $182 million a year to that expense by 
1996, two corrections consultants said recently. 

As state and local lawmakers grapple over how to 
spend public money in a period of declining revenue, the 
consultants' report raises policy questions of whether cor- 
rections operating costs can be reduced. 

"It's a very tough situation for the Legislature to be in," 
said Christopher Murray, one of the authors of the report 
made public at a meeting of the Washington Council on 
Crime and Delinquency. 

Unless state and local governments reduce prison and 
jail construction plans and divert a much higher percent- 
age of offenders to community supervision programs, 
however, there's not much politicians can do about the 
rising costs, said Merlyn Bell, the other consultant in- 
volved in the state-funded study. 

That's because 17 percent of all offenders in the state - 
those who are in total confinement in jails or prisons - 
account for 83 percent of total corrections operating costs, 
Bell said. 

The remaining 83 percent who are on community 
supervision account for only 13 percent of the total 
statewide costs, the consultants said. Work-release 
programs account for the other 4 percent. 

In examining capacity of state and local adult correc- 
tions systems, the consultants said they produced a 
first-of-its-kind report that involved the full range of cor- 
rections programs administrated by state and local 
governments. 

They range from probation programs, electronic 
monitoring and work release to incarceration in mental 
institutions, local jails and state prison facilities. Running 
them all now costs about $1 million a day. 

As of July 1 last year, 93,000 offenders were under some 
form of control by the criminal-justice system in 
Washington. By 1996 there will be 40,000 more, a 43 per- 
cent increase, the consultants said. 

Rising costs for operating the expanding corrections 
system will fall mainly on the state - 72 percent of the $1 82 
million-a-year increase. Counties will be hit by the rest. 

The report's projections assume "business as usual" in 
sentencing practices, as well Las continuation of present jail 
and prison construction plans. 

The state, for example, has embarked on a $500 million 
construction plan to provide 3,400 beds, and King County 

Continued on page 4 
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Corrections Costs To Soar continued from page 3 

is planning to provide 571 new beds in a $130 million 
regional criminal justice center that would include 
courtrooms and other facilities. 

This year, state lawmakers may consider alternative 
sentencing guidelines that are being developed by the state 
Sentencing Guidelines Commission as a way to hold down 
the size of the state prison population. The idea would be 
to reduce the minimum sentences for certain crimes when 
no acts of violence were involved. 

But the consultants noted that public concerns about 
community protection could drown out any talk about 
reducing minimum prison terms. 

In King County, where the county jail incarceration rate 
already is lowest in the state, steps that can be taken to hold 
down the jail population without putting the public at risk 
have been just about exhausted, said John Chelmaniak, 
spokesman for County Executive Tim Hill. 

PLN Reader Sends ACLU Finger 

Recently the PLN received a letter from Kataza Taifa, 
imprisoned at the Westville Control Unit in Indiana. It 
included a copy of the following letter he has sent to the 
Indiana branch of the American Civil Liberties Union: 

"Dear ACLU Board Members, 

Since for what I understand to be financial reasons, you 
couldn't /wouldn't help expose our inhuman treatment 
through court proceedings. I felt if the ACLU, after ac- 
knowledging some violations here, was just based on 
money values. I felt we here owed you some money for 
three trips in 1991. Since I /we have no finances to pay the 
ACLU I'm giving you something much more precious. 
Indigent human beings shouldn't have to suffer due to [a] 
lack of funds.... 

"How much is your price on decency? 

"How much in your price on humanity? 

"In case you have forgotten, we are human too! If we 
have violated your Amerikan standards then we should 
be immediately executed, not tortured and treated like 
laboratory rats. We are human too! 

"Our struggle is in consciousness, their's is in separating." 

Enclosed with the above letter was an Indiana DOC 
mail rejection form stating they had confiscated from 
Kataza's legal mail to the ACLU a "fingertip of Mr. Taifa's 
left hand, fifth finger" and this was "contraband or 
prohibited property." 

Prisoners at the Westville Control Unit have been 
wagingan intense struggle against the inhuman treatment 
they are receiving, this has included a 37-day hunger 
strike, hundreds of grievances, letters, etc., to protest beat- 
ings, being sprayed with chemicals, held without exercise 
for days in freezing temperatures, and so on. 

While PLN supports the struggle of prisoners for im- 
proved conditions, we do not believe that self-mutilation 
accomplishes anything. For years Korean militants have 
cut off their fingers to paint their slogans on walls with 
severed fingers, yet the capitalist dictatorship is still in 
power there. Body parts are best left attached to the body 
where they can be used in more constructive forms of 
struggle. 


Son of Sam Law Struck Down 

New York's "Son of Sam" law provided that those ac- 
cused or convicted of a crime could not profit from such a 
crime by writing a book describing the offense. If such a book 
was writtea the proceeds of same were to be given to the 
state's Crime Victim's Board, rather than the prisoner. The 
law remained on the books until recently, when admitted 
organized crime figure Henry Hill successfully challenged 
the statute in the U.S. Supreme Court. Hill wrote a book about 
his life of crime. The state concluded that the book violated 
the Son of Sam law and ordered all money earned from the 
sale of the book handed over to the Crime Victim's Board. 
The petitioner brought suit under 42 U.S.C. 1983, seeking a 
declaration that the law violates the first amendment and an 
- injunction barringits enforcement. The district court upheld 
the law, and the court of appeals affirmed. 

The U.S. Supreme Court reversed, holding that the Son 
of Sam law is inconsistent with the first amendment be- 
cause it singles out speech on a particular subject for a 
financial burden that it places on no other speech and no 
other income. For a more detailed analysis of the issues 
refer to the cited case. See, Simon & Schuster v. N.Y. Crime 
Victim's Board, U.S., 112 S.Ct. 501 (1991). 

Complaint Should Not Be Dismissed 
For Not Complying With Local Rule 

Stephen Stackhouse, a former Pennsylvania state 
prisoner, filed a civil rights suit claiming he was denied 
due process and subjected to cruel and unusual punish- 
ment while in prison. 

The defendants filed for dismissal and for summary 
judgement, Stackhouse did not respond as required by 
local district court rules. The district court dismissed the 
action as a sanction for failing to comply with the local rule. 

The court of appeals for the third circuit reversed and 
remanded. The court held that before a lower court can 
dismiss a lawsuit it must examine the complaint and 
analyze it to determine if it fails to state a claim for relief 
under FRCP 12 (b) (6). Summary judgement should not be 
granted solely because it is not opposed. 

The court of appeals noted that it had examined the 
complaint and that the complaint might well survive dis- 
missal. The court held the complaint should be 
substantively considered by the district court. See: Stack- 
house v. Mazurkiewicz, 951 F. 2d 29 (3rd Cir. 1991). 

Mass Graves Found 
In Venezuelan Prison 

A common grave containing the remains of at least 40 
prisoners was recently uncovered in a Venezuelan prison 
located in the central city of San Juan de Moros. 

The discovery has raised serious questions about the 
country's judicial and prison systems. While the prisoners 
are accusing the National Guard (NG) of killing the men, 
the NG says the prisoners themselves are responsible. 

According to NG officials, after an uprising that lasted 
for more than 3 months, prisoners took control of the 
prison and established a "peace tribunal" to judge and 
condemn prisoners who committed crimes. 

Latinamerica Press , Jan. 30 , 1992 
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Lifers Litigation Update 

By John Midgely 
Evergreen Legal Services 

This is to update all interested persons on the progress 
of the Powell case in federal court. Recently, United States 
Magistrate Judge Sweigert made a recommendation to 
Judge Zilly that SHB 1 457 be found ex post facto as to Mr. 
Powell. This is an important positive step, but it is very 
important to note that this is not by any means a final 
decision. The Magistrate Judge has only the power to make 
a recommendation, with the Judge making the actual 
decision. The State has the right to object to the Magistrate 
Judge's recommendation, _and the actual decision is up to 
the judge. So, we will be waiting to see what the State does 
and what Judge Zilly's decision will be. 

In addition, the case will very likely be taken to the 
Ninth Circuit federal appeals court no matter which way 
Judge Zilly rules. So, no matter which way the case goes 
in the federal district court, we are a ways yet from any 
kind of final resolution. 

Because nothing has been finally decided, we do not 
expect the Indeterminate Sentence Review Board to 
change any lifers' time at this point. Therefore, if you hear 
rumors that the Board is changing lifers' parole eligibility 
time back to 20 years minus good time, such rumors are 
very unlikely to be true. (Of course, if anyone can verify 
that the Board is doing this, please let me know.) 

Guard Liable For Hitting Prisoner 

Ronald Neal is a Michigan state prisoner who was 
punched in the groin by a prison guard. Neal filed suit 
under 1983 claiming that his 8th amendment and due 
process rights had been violated, he also included a pen- 
dent tort claim for assault and battery under Michigan 
state law. 

The district court found that Neal had not met his 
burden of proof on his 8th amendment claim which re- 
quires a serious physical injury and a requisite intent to 
cause harm by the state official. At pages 382-85 the court 
analyzes the standard of review in 8th amendment claims. 

The court also held that because the act, hitting Neal in 
the groin, was so obviously unauthorized, there was no 
due process violation. 

The Magistrate did however rule in Neal's favor on the 
pendent common law battery claim. The court found Neal 
had not consented to being hit and awarded him $750.00 
plus statutory interest and costs. See: Neal v. Miller , 778 F. 
Supp 378 (WD MI 1991). 

In Memory - Farewell Brother Riegle 

By John Perrotti 

On January 1 0, 1 992, our bother Mike Riegle succumbed 
to his 2 year struggle with the AIDS virus. Mike was a 
strong supporter of the prisoner and gay rights struggle, 
and for more than ten years put out the outstanding prison 
page section of the national Gay Community News. Mike 
also joined the Prison Book Program, in Jamaica Plain, 
Mass., eight years ago and used his wide-ranging connec- 
tions to assist in funding and establishing a "How To 
Manual" to assist others in developing prison book 
programs. 


I met Mike years ago, during one of our hunger strikes. 
He was always supportive of our struggles for better con- 
ditions in the gulags, probably because Mike had seen the 
inside himself. He was always there for us, be it to provide 
books, funds or moral support. I amongst many will sorely 
miss him. But Mike's spirit of resistance will live on. 
Farewell Brother, until we meet for the next battle. 

[Editor's Note: I became acquainted with Mike Riegle 
during the late 1970s though correspondence. We wrote to 
each other for years. He saw to it that many of my articles 
were printed in the Gay Community News. When my 
friends and I had special prison-related projects we needed 
mentioned, he would inform his inside contacts though 
GCN's "prison page." Mike was also a contributor to and 
supporter of the PLN. But on top of that, even through our 
communications with each other had dropped off in recent 
years, he was nonetheless a close personal friend, one I 
counted myself as lucky to have. Mike's passing will be a 
loss not only to me, but to prisoners everywhere. He will 
live on in my fondest memories; not only as good friend, 
but also as a dedicated comrade to all oppressed prisoners. 
Mike's memory will not be forgotten; his name will live on 
through the unfolding dynamic of our struggle. -Ed 
Mead] 

Court Reporters Entitled To 
Absolute Immunity 

Jeffrey Antoine was charged with bank robbery and 
tried in US district court in Tacoma, WA. Shanna Ruggen- 
berg was the court reporter at trial and was responsible for 
producing the transcript for Antoine's appeal after he was 
convicted. 

For over 4 years Ruggenberg failed to provide the com- 
plete transcript, communicate with counsel or comply 
with court orders to produce the transcript. In 1988, over 
2 years after the trial, Ruggenberg told the court that she 
had lost most of the tapes and notes of the trial. Some were 
later found but a substitute reporter was unable to 
reconstruct the transcript. On his criminal appeal the ninth 
circuit remanded the case to the district court to determine 
if he had been prejudiced by the lack of a transcript. 

Antoine then filed a civil rights action against Ruggen- 
berg and her employer, Byers & Anderson, a Tacoma court 
reporting company. The district court in Tacoma granted 
summary judgement to the defendants, holding that they 
are absolutely immune from lawsuits as "quasi judicial 
agents." 

The court of appeals for the ninth circuit affirmed. It 
held that court reporters, like court clerks, bankruptcy 
judges and such, are quasi judicial officers entitled to 
absolute immunity because their activities and functions 
are essential to the judicial process. The court held that 
failing to produce the trial transcript was within 
Ruggenberg's "judicial duties" even though the basis for 
the lawsuit was that she did nothing. 

The court noted that there are remedies for failures to 
produce transcripts, such as vacating the conviction and 
remanding for a new trial because appellate review was 
impossible. See: Antoine v. Byers & Anderson, Inc., 950 F.2d 
1471 (9th Cir. 1991). 
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Counsel Appointed In Denial Of 
Telephone, Beating Claim 

Billy Tucker was arrested and jailed in Kendall County, 
111. At the time of his arrest he was bloody and had a broken 
hand and ribs. He was taken to a hospital and washed but 
not treated for his broken bones. He was denied medical 
treatment for his broken bones for the^ entire nine and a 
half months he was in the Kendall County jail. As a result, 
he suffered permanent physical deformations. For four 
days he was also denied access to a phone, after which he 
was only allowed to use a monitored phone. Tucker filed 
suit under 1983, claiming violation of his 8th and 14th 
amendment rights. 

The district court dismissed his complaint for not 
responding to defendant's motion to dismiss portions of 
his complaint. The court did so without ruling on Tucker' s 
motion to appoint counsel. 

On appeal, the 7th Circuit Court of Appeals reversed and 
remanded the case. The court of appeals held that Tucker's 
complaint should not have been dismissed unless the district 
court first notified Tucker of the consequences of not follow- 
ing the briefing schedule. The court also held that the district 
court erred in dismissing the entire suit when the defendants 
had moved only for dismissal of one count in the suit. 

The court held that dismissal was inappropriate in any 
event because Tucker had stated a claim in being denied 
access to a phone for four days. It impeded his right to 
counsel as he was unable to call a lawyer. The court held 
that prison officials could tape a prisoner's call to his 
attorney only if it did not affect his right to confer with 
counsel. The court held such tapes could not be used in 
any fashion unless there was prior court authorization 
based upon probable cause. 

The court of appeals remanded the case to the lower 
court with instructions to appoint counsel to represent 
Tucker. At page 391 the court lists the criteria to be used in 
appointing counsel in prisoners' civil rights cases. See, 
Tucker v. Randall 948 F.2d 388 (7th Cir. 1991). 

CBCC Publisher Only Rule Upheld 
On Qualified Immunity Grounds 

Martin Johnson was a federal prisoner sent to the Clal- 
lam Bay Corrections Center (CBCC) in Washington state 
as a boarder. He filed suit challenging numerous aspects 
of prison conditions under the due process clause of the 
federal constitution. The district court in Seattle dismissed 
the suit on motion by the state for summary judgment. 
Johnson appealed and the court of appeals affirmed the 
dismissal in its entirety. The opinion supersedes 926 F.2d 
921, where the court had found in favor of Johnson on the 
publishers only rule aspect of the suit. 

The court of appeals for the 9th circuit held that Johnson 
had no due process right to a hearing prior to being locked 
in his cell for not going to school or working. Likewise, he 
had no right not to be housed in a state prison. 

The court of appeals, in it's previous opinion, had 
remanded Johnson's challenge to the "publishers only" 
rule (which allows all books and magazines to be sent only 
from the vendor or publisher), as it affected his right to 
receive soft cover publications from any source. The ap- 
peals court also held that prison officials had not shown a 
security need in this practice. In this later opinion, the court 


affirmed the dismissal of this claim on the grounds that, 
because Johnson is no longer held in Washington's prison 
system, he is not entitled to injunctive relief. The court 
dismissed his claim for money damages on grounds of 
qualified immunity, holding the law in this area is not so 
clearly established that a prison official would know his 
conduct violated the law. The appeals court was silent on 
whether or not Johnson asked for declaratory relief. 

In view of the court's holding of qualified immunity, 
future challenges to the publishers only rule might have 
better chances of success if they seek only injunctive and 
declaratory relief, as qualified immunity is a defense that can 
be raised only when the plaintiff seeks money damages from 
the defendants. The court did not address the question of 
whether the Washington state version of the publishers only 
rule violates the constitution, although it did note that a 
similar broad policy was struck down by the 2nd circuit court 
of appeals in Bell v. Wolfish, whereupon the federal prison 
official defendants modified the rule so that only hard cover 
books had to come from the publisher or vendor. This policy 
was upheld by the U.S. Supreme Court. 

Additionally, the appeals court held that the CBCC law 
library was "adequate" because Johnson had not claimed 
nor shown how his access to the courts was actually im- 
paired or hampered by the allegedly inadequate number 
of law books available to him. The court also ruled that 
prisoners are not entitled to free photocopying. See, 
Johnson v. Moore, 948 F.2d 517 (9 Cir. 1991). 

Prisoner Entitled To Discover Identity 
Of Attackers 

Chris Murphy filed a 1983 suit claiming that while he 
was imprisoned in the Harris County Jail, in Texas, he was 
beaten and attacked by jail guards in retaliation for having 
complained of jail conditions. The district court dismissed 
his complaint as being "frivolous" because Murphy was 
unable to identify all the guards who attacked him. 

On appeal the fifth circuit xonrt of appeals reversed 
dismissal and remanded the case back to the lower court 
_ _ _ for discovery. 

The court of appeals noted that the reason Murphy was 
unable to identify his attackers is because, according to the 
complaint, the guards had removed their name tags and 
some had worn inmate coveralls during the assault. 

The court of appeals held the district court had erred in 
dismissing the lawsuit without providing Murphy an oppor- 
tunity to conduct discovery in an effort to identify the 
attackers. The court notes that such information, in the form 
of duty rosters, personnel records, etc., might be readily 
available. See, Murphy v. Kellar, 950 F2d 290 (5th Cir. 1992). 

Law Would Let Prison Mothers 
Keep Kids 

A bill has passed the Illinois State House and Senate 
which will allow female inmates to keep their children 
with them until the children reach the age of six. The bill 
is designed to help preserve a positive relationship be- 
tween mother and child. It provides that the Department 
of Corrections shall be permitted to set up day work- 
release programs for non-violent female prisoners who 
either have young children or who are pregnant. 

From: Corrections Compendium 
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Editorial Comments 

By Paul Wright 

Welcome to another issue of the PLN . In this edition you 
will find an ad for the " PLN Benefit Tape." The tape has 
songs contributed by several bands to help us do some 
fund-raising to continue publishing the newsletter. While 
it may not be as fancy as the benefit tapes for Amnesty 
International, with big name stars, it is a fine sounding tape 
of avant garde industrial and punk music. It is a bargain 
for only $5.00, which includes an 18 page copy of the "Best 
Of PLN." All profits will go to help uscontrnuepublishing. 
So buy one if you can, and be sure to encourage others to 
buy the tape as well. 

Next month will mark our second year (24 continuous 
issues) of publishing the PLN. We printed our first issue in 
May of 1990, and since then we have steadily grown and 
improved, both in terms of the paper' s form and content. 
This is largely due to the hard work of our outstanding 
team of outside supporters. We are proud of the fact that, 
despite various ups and downs, we have managed to 
maintain a regular publishing schedule. 

Long-time readers of this column know that our con- 
stant problem is one of raising the money needed to keep 
on publishing. Well, we still need any donations of funds 
or stamps that you can send, so keep supporting our work 
with your contributions and encourage others to subscribe 
to the PLN as well. We plan to continue publishing the 
newsletter for as long as it is self-supporting, which is one 
reason why projects like the Benefit Tape are so important. 
We don't carry advertising and don't have any type of 
corporate support; we depend on our readers to survive. 
Unfortunately, many of our readers are indigent prisoners 
who are on death row or locked down in control units, and 
are thus unable to contribute to the paper. A little extra 
financial help is required to support these people. 

We are giving some thought to a PLN T-shirt to sell as 
a fund-raiser, but have not come up with any good 
graphics to put on a T-shirt. If you are artistically inclined 
and have any ideas on a graphic design, please send it to 
us so we can check it out. 

While I am on the subject of donations, when many of 
our readers receive a "final issue" notice for not having 
donated before, they will send us just 2 or 3 stamps. They 
are in effect spending 29 <t to donate 58c. Even with our 
lowered postage rate, it is still costing us about 50C to copy 
and mail each issue of the PLN. These small 2 and 3 stamp 
donations are taking a lot of time for our volunteers to 
process and keep track of. It is easiest if stamp donations 
are in even numbers, like 10 or 20, etc., and please don't 
wait until you get a final issue notice to send us a donation. 
It is a lot easier (and you don't miss any issues) if you 
donate when you are able to, rather than when you must. 

Some readers have said they like PLN' s content a lot but 
they wish our articles were longer and in greater depth and 
detail. Well, we wish they were too! Given our limited 
funds at this point, ten pages a month is about all we can 
afford in terms of copying costs. If we had more money we 
could have longer articles, more news, etc. Until we can do 
that we have to continue in our present format. We try to 
bring news to our readers and whenever possible we list 
addresses and sources for more information, details, etc. 
Our reviews of publications are also important in this 


regard. We can't offer all the political and economic news 
and analysis we would like to, which is why we refer our 
readers to other sources. 

Please write to us with your feedback, comments and 
suggestions. We need to know what you, our readers, 
want. We will do our best to support our readers' needs 
— for as long as we feel we are doing a good job at it. Share 
this copy of the paper with others and encourage them to 
subscribe. Enjoy this issue of PLN. 

Feds Seek $2.2 Billion 
Foi^Federaf Prisons 

At a news conference held in Washington on January 
29th, George J. Terwilliger III, acting deputy attorney 
general, said that the Department of Justice (DOJ) will seek 
a Fiscal Year 1993 budget of $11.3 biilion/arrincreaseof $1 
billioiv-or nearly 9 percent, over the $10.3 billion in total 
funding available in 1992. For the federal prison system 
(FPS), DOJ is seeking an allocation of $2,246,031,000 for FY 
i993 - an increase of 184,800,000 over FY 1992. 

"The budget proposal continues the vigorous law en- 
forcement programs established by President Bush and 
reflects the high priority the Administration assigns to 
fighting violent crime," Terwilliger said. 

"Violent crime must be addressed forcefully by federal, 
state and local law enforcement agencies working in 
partnership," continued Terwilliger. To that end, the 
Department's request for violent crime totals $485.6 mil- 
lion- which represents $92.4 million more than the 1992 
enacted level, a 24 percent increase. 

"Incarceration of violent criminals is the central in- 
gredient in the Department's attack on violent crime," 
Terwillinger told reporters. "Current overcrowding 
problems will become even more severe with the expected 
successes of the recent violent gang initiative." 

The average daily federal prison population in 1991 was 
over 61,000 and the average daily population for 1993 is 
forecast as about 74,500. This 1991 experience represents a 
28 percent increase over 1989 when the federal prison 
system population was only 47,800. At present the federal 
prison system is operating at 148 percent of designed 
capacity. The 1993 budget also provides $172 million for 
the construction of additional prison facilities. 

From: Corrections Digest 

Informant Testimony Must Be 
Independently Weighed 

Spellmon Bey is a Texas prisoner who was infracted for 
threatening other prisoners in order to extort commissary 
and sexual favors from them. The infraction was written 
by the unit captain, based on informant testimony, and 
listed only the date and time the infraction was written, 
not when the acts allegedly occurred. Spellmon Bey was 
found guilty at the disciplinary hearing solely on the 
reporting captain's testimony that a confidential inform- 
ant had supplied the basis for the charge. The hearing 
officer refused to allow 3 character witnesses to testify on 
Spellmon Bey's behalf, and refused to consider evidence 
showing he was on cell confinement which would have 
made it impossible for him to commit the alleged offenses. 
As a result of the infraction he lost custody status, good 

Continued on page 8 
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Informant Testimony continued from page 7 

time and was placed in segregation. He filed suit under 
1983 claiming violation of his due process rights. 

While the Magistrate recommended dismissal of the 
entire complaint, the district court overruled most of the 
recommendation finding it was not frivolous. 

The court held Spellmon Bey had adequately claimed 
violation of his due process rights by not being told when 
and where the alleged offense had occurred. The rejection 
of character testimony by prisoners who would testify that 
Spellmon Bey was not the type of person who would extort 
others was relevant to his defense and the hearing officer 
calling it "character evidence" did not justify it's exclusion. 

The court, at pg. 344-47, goes into a detailed review of 
the case law by which informant testimony must be 
reviewed. In this case it held Spellmon Bey's right to due 
process was violated because the hearing committee made 
no independent inquiry into the informant's reliability or 
credibility. See, Spellmon Bey v. Lynaugh, 778 F. Supp 338 
(ED TX 1991). 

NY Prisoner Has Due Process Right 
To Remain In Population 

New York state prisoner Altagarcia Santana filed a civil 
rights suit, pursuant to 42 U.S.C. 1983, claiming that his 
right to due process had been violated when he was placed 
in "keeplock" and not given a hearing for five days. When 
the hearing took place it lasted for four days. The district 
court dismissed Santana's suit for failure to state a claim 
upon which relief could be granted. 

On appeal the second circuit court of appeals reversed 
and remanded the case. The appeals court noted that New 
York state has created a due process liberty interest for it's 
general population prisoners to remain free from keeplock 
status, absent the existence of specific security concerns. 
Once a prisoner is placed in keeplock, due process requires 
a hearing within a reasonable time. 

The court of appeals held that it would not conclude 
beyond a doubt that Santana could not prove facts enti- 
tling him to relief, and that the district court had erred in 
dismissing the suit. See, Santana v. Keane , 949 F.2d 584 (2 
Cir. 1991). 

U.S. Murder Rate Increases Again 

The nation's murder rate for 1991 reached its highest 
level in a decade, topping 24,000 for the first time, figures 
indicate. 

Based on a survey of federal, state and local law enfor- 
cement agencies, the Senate Judiciary Committee 
estimates there were 24,020 homicides last year, up 580 
from 23,440 slayings reported in 1990. This record high 
represents a 2.5 percent increase over the year before. In 
the years 1985 to 1991, the murder toll has soared by more 
than 25 percent. 

The national murder rate figures reflect a hike not only 
in the number of slayings, but the chance of becoming a 
homicide victim, since the murder rate increased faster 
than the population, according to Census Bureau figures 
released in January. 

Sen. Joseph R. Biden, Jr., chairman of the Senate 
Judiciary Committee, used the report to point out that the 
United States 7 murder toll is more than 2.5 times greater 


than the combined murder total for Canada, France, Ger- 
many, Great Britain, and Japan during 1988. Like the 
opportunist politician he is, Biden used the new figures 
to push for passage of the harsh omnibus anti-crime bill 
that stalled in Congress last December. 

The top three states in terms of murders were California 
with 3,710 murders; Texas with 2,660, and New York with 
2,550. Just as "Great Powers in relative decline instinctive- 
ly respond by spending more on 'security 7 and thereby . . . 
compound their long-term dilemma," so too do national 
governments respond to issues of social order with in- 
creasing levels of short-sighted violence [Paul Kennedy, 
Rise And Fall of the Great Powers], Not surprisingly, Califor- 
nia, Texas, and New York are the three states with the 
nation's largest prison populations. 

Information On Visiting Needed 

The Criminal Justice Ministries is trying to change the 
Iowa prison visitation law, which does not allow citizens 
to visit more than one person in the system (family and 
clergy are excepted). The Department of Corrections tells 
us this is common practice in other states. We know there 
are states where this is not true, but would like to get a 
better sense of how common this restriction is. 

Please contact us and tell us what the policy is regarding 
this area of visitation. Send your information to: Criminal 
Justice Ministries, P.O. Box 70033, Des Moines, IA7 50311. 

Counsel Should Be Appointed 
In Religious Suit 

A Muslim prisoner in Nebraska sought to send a $2.00 
donation to a Mosque in Lincoln, which prison officials 
refused to permit him to do. The practice of Zakah, a form 
of charity, is one of the 5 basic pillars of the Islamic faith. 
From 1978 until 1986 the plaintiff regularly made such 
donations. In 1988 prison officials refused to allow him to 
withdraw funds from his inmate account for Zakah. 

Abdullah filed suit claiming his right to practice his 
religion and his right to equal protection and due process 
had been violated. He proceeded to trial on his religious 
claims, appearing Pro Se, and lost. The equal protection 
and due process claims were dismissed on summary 
judgement. On appeal, the eighth circuit court of appeals 
reversed in part, affirmed in part and remanded the case. 

The court of appeals held that the district court had 
erred in refusing to appoint counsel to represent Abdullah. 
The court noted the complexity of the case and the fact that 
in a jury trial the absence of counsel will likely have an 
adverse impact on the Pro Se litigant. At pages 1035-36 the 
court sets forth the standard to be used in reviewing 
requests for appointment of counsel. The court remanded 
the First Amendment claim to the lower court for a new 
trail and instructed the lower court to appoint counsel for 
Abdullah. 

The court of appeals affirmed dismissal on summary 
judgement of the due process claim because Nebraska 
prison rules were too vague to create a liberty interest. Also 
affirmed was dismissal of the equal protection claim be- 
cause all prisoners had been prohibited from making 
donations to religious groups. See, Abdullah v. Gunter, 949 
F.2d 1032 (8th Cir. 1991). 
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Test For Appointed Counsel 
On 1983 Suits 

A court considering an indigent prison inmate's request 
for appointed counsel to aid him in pursuing a civil rights 
action under 42 USC 1983 should consider, as a threshold 
matter, how hard the prisoner has already tried to retain 
an attorney to represent him on a contingency basis, so 
said the U.S. Court of Appeals for the Seventh Circuit. The 
court reasoned that "once indigency is established, we 
believe that [28 USC] 1915(d) [governing requests for ap- 
pointed counsel] requires^ar threshold inquiry into the 
indigent's efforts to secure counsel. Accordingly, when 
deciding whether or not to grant a request for counsel 
under 1915(d), the district judge must first determine if the 
indigent has made reasonable efforts to retain counsel and 
was unsuccessful or that the indigent was effectively 
precluded from making such efforts." If this requirement 
is met, the district court should proceed to consider the rest 
of the factors for appointing counsel set forth in Martin v, 
Freake, 650 F2d 885 (CA 7 1981), such as the merits and 
complexity of the claim and the inmate's ability to repre- 
sent himself. If no reasonable efforts by the inmate have 
been made to retain a lawyer, however, "the court should 
deny any 1915(d) motions outright," the court declared. A 
suit is not meritless per se because the petitioner could not 
retain counsel, it added; " the willingness of counsel to take 
a case is not a perfect indicator of which claims are impor- 
tant and legitimate nor will counsel always be available. 
Nevertheless, a petitioner's ability to retain counsel is a 
significant consideration when sifting out those claims 
which are patently frivolous and designed solely for the 
purposes of harassment." The nation's contingent fee sys- 
tem assumes that anyone can obtain representation to 
pursue a valid claim, the court observed, so "we believe 
that a court contemplating an appointment of counsel 
under 1915(d) is justified in subjecting an indigent's claim 
to heightened scrutiny if the petitioner was unsuccessful 
in obtaining counsel." Jackson v. McLean County , Illinois , 
F.2d. (CA 7, No. 89-3238, 1/15/92). 

Some Thoughts On Crime And 
Punishment Rates 

By Ed Mead 

Elsewhere in this issue of the PLN we reported figures 
reflecting that the nation's murder rate for 1991 reached it 
highest level in a decade, topping 24,000 for the first time, 
a 25 percent increase since 1985. We pointed out that 
America's murder toll is more than 2.5 times greater than 
the combined 1988 murder total of Canada, France, Ger- 
many, Great Britain, and Japan. 

In earlier issues we've reported similar figures, reflect- 
ing increases in other categories of crime. "The Uniform 
Crime Rate Report," we wrote in an earlier issue, "shows 
that during the same period [1990] rape and assault were 
up by 10 percent, and robbery was up by 9 percent. These 
increases boosted the overall violent crime index rate to 8 
percent higher than the same period last year." 

Indicative of these articles is a quote by Bureau of Justice 
Statistics director Steve Dillingham, who said: "The an- 
nual increase of more than 80,000 inmates from midyear 
1989 to midyear 1990 was the largest annual growth in 65 
years of prison population statistics." So all major 


categories of crime are on the rise, and the number of 
people being locked up for committing these crimes con- 
tinues to grow as well. But if present criminal justice 
policies are correct, if they are working properly, wouldn't 
the rate of crime be decreasing? Would not people feel 
more safe when walking the streets at night? 

How can people measure whether the existing correc- 
tional policies are working? One good means is by 
checking the crime rates. If locking more and more people 
up for longer and longer periods of time had measurable 
benefits, then there might be some justification for con- 
tinuing to support a failing system of corrections. But are 
people in fact any safer today? Not according to the figures 
we continually cite. 

Given the realities of the current situation, an argument 
could be made for the ridiculous proposition that prisons 
cause crime. The more people you put in prison the more 
crime there is! Today we have some 1 .2 million Americans 
locked up behind bars, that's double the 1980 number, and 
more than the population of San Diego (the nation's sixth 
largest city). And the count is continuing to jump even 
higher at record breaking rates. 

At the present rate of growth in the national prison 
population, warns Warren Cikins of the Bookings Institu- 
tion (a government funded think tank), more than half of 
all Americans will be in prison by the year 2053. The other 
half will presumably be worki ng in the burgeoning correc- 
tions industry. At present, the cost of local, state and 
federal jails and prisons to U.S. taxpayers is $20. 3 billion a 
year. That's more than the federal government spends on 
all natural-resources and environmental programs ($18.6 
billion). 

Of course crime is not caused by prisons, even if these 
institutions do work to perpetuate and make it more 
serious. Crime is rooted in a decaying social system and 
the poverty, discrimination and rage it creates. Collapsing 
social systems, from slave-holding Rome to feudal Lon- 
don, have traditionally relied upon more and more 
repression as the means to maintain their crumbling order. 
They were unable to see crime as a mere symptom of a 
deeper malady. 

In seventeenth century England the intensity of repres- 
sion grew until at one point such modest offenses as 
chopping down a tree on a public lane, killing a rabbit, or 
the picking of a pocket were all capital [death penalty] 
crimes. The fact that such intense levels of repression were 
not at all effective was lost on the feudal ruling class. 
Indeed, in was common for pickpockets to be diligently 
picking the pockets of the crowd who had gathered to 
witness the execution of a pickpocket. 

Our capitalist ruling class, like its feudal predecessor, 
will ultimately pass into the dust bin of history. But be- 
tween now and then there is much work to be done in the 
direction of educating poor and working people about the 
real causes and nature of crime. We on the inside, and our 
loved ones on the streets, are the only people capable and 
positioned to communicate these realities. Yesterday the 
forces of repression were targeting sex offenders for spe- 
cial persecution. Today they are doing those same types of 
things to regular prisoners. Tomorrow they will be zeroing 
in on the community; doing to it what they are doing to us 
today. We must work to put the people on their guard. 
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Prison Conditions In The United States 

Human Rights Watch, an international human and civil 
rights group, has issued the results of it's investigation into 
prison conditions in the United States. Their investigation 
consisted of visits to more than 20 state and federal prisons 
and detention centers, prison litigation cases since 1984, 
and interviews with prisoners, lawyers, prison officials 
and prisoner relatives and advocates. 

The report notes the increasing use of sensory depriva- 
tion by state and federal prisons in the U.S. and the 
resulting physical and mental harm such measures inflict 
on their victims. It notes that such control units violate 
international standards on the treatment of prisoners (i.e., 
corporal punishment, lockdown indoors, collective 
punishment, etc.). It notes the large number of Americans, 
more than one million, are affected by these conditions and 
that the U.S. imprisons a greater percentage of its citizens 
than any other country in the world. 

The report lists a series of recommendations for prison 
officials to implement in order to meet minimal human 
rights standards in the prisons they control. 

The report lists the findings and conclusions of the in- 
vestigation into specific areas such as health, disciplinary 
measures, physical conditions, safety, death row condi- 
tions, contact with the outside, etc. It notes that conditions 
in INS Immigration detention facilities are far worse and 
more oppressive than those in many maximum security 
prisons despite the fact that those housed in INS facilities 
are not accused nor convicted of any illegal acts. The harsh- 
ness is intended to dissuade refugees from pursuing their 
asylum and immigration claims in the U.S. The report also 
includes a chapter on prison litigation in the U.S . The report 
shows that while the U.S. claims to be a staunch defender 
of human rights, in many cases it's prisons are more op- 
pressive than those in even third world countries. 

Copies of the report are available from: Human Rights 
Watch , 485 Fifth Avenue, New York, NY 10017. 

The Parole Board, 

A Step Nearer To Gone? 

In 1981 Washington state legislature passed the Sen- 
tencing Reform Act. The SRA implemented determinate 
sentencing for all, and fixed a date for abolishing the parole 
board. The original principles of the SRA were fairly good, 
and may have worked well enough if the legislation had 
not been constantly tinkered with in the intervening years. 
The Washington courts have consistently resisted apply- 
ing the SRA principles fairly and equitably to prisoners 
who were convicted prior to 1984 effective date of the act. 
The parole board has struggled to resist implementing the 
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SRA as if its very life were being threatened ... no wonder, 
since the SRA would abolish the board! As a result of the 
pressure placed on it by the board, the courts, and various 
special interest groups, the state legislature has annually 
modified the SRA, and repeatedly extended the life of the 
parole board. 

The original SRA sharply limited the criteria which 
could be taken into account when determining the length 
of an offender's punishment. The seriousness of the of- 
fense category and the circumstances of the particular 
crime, along with the extent of the offender's prior convic- 
tions were criteria which were just, objective, and could be 
administered fairly and equitably. Those principles, and 
the SRA's sentencing standards and guideline ranges, 
were to have been applied to pre-SRA offenders as well. 

As it happened, the state legislature could not leave well 
enough alone. They buckled under the political pressures 
brought to bear from groups who opposed the SRA's 
principles. Not only have law makers repeatedly extended 
the life of the parole board, they have adopted new criteria 
which have worked to contaminate the board's sentencing 
practices as applied to pre-SRA offenders. These addition- 
al factors include the recommendations of the trial judge 
and prosecuting attorney (not the defense attorney, 
though), the different charging and disposition practices 
under the indeterminate sentencing system, and mandat- 
ing that the board consider something as abstract and 
subjective as "public safety" their highest priority when 
making release decisions. 

In addition to introducing the myriad of criteria 
relevant only to improper or unachievable goals, the law 
makers have not so much as attempted to address the 
dubious concept of "rehabilitation" it abandoned when 
adopting the punishment oriented SRA. This failure on the 
part of the legislature leaves the board free to continue 
with its discriminatory race and class bias in making 
release decisions. It has allowed the board to continue its 
capricious game of guessing about an offender's future 
dangerousness, and doing so in the absence of any scien- 
tific or validated basis for such predictions. 

Most of us on the inside know that parole supervision 
of released prisoners is both ineffective and a waste of 
taxpayers' money. In one way or another we have also 
experienced the board's arbitrary and capricious decision- 
making process. Some months ago we carried an article in 
which the board had ordered a prisoner paroled (they 
found him "rehabilitated"), while at the same time the 
Department of Corrections was recommending him for 
civil commitment under this state's new dangerous sex 
offender law. Finally, each of us pre-SRA prisoners know 
the emotional torture of the indeterminate sentencing sys- 
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tem. As one guy recently put it: "No matter what the other 
injustice and illegalities of the dual sentencing system are, 
surely this one aspect - the never knowing when - is the 
crudest and most insidious of all." 

Every pre-SR A prisoner would like to be able to point to 
a date and confidently say, "Here, this year I'll be going 
home." This writer's case is as good an example as any. I 
am serving my seventeenth year of continuous confine- 
ment on a first degree assault conviction in which nobody 
was physically injured in the commission of the crime. It 
was also my first arrest for a violent offense. Yet because of 
the indiscriminate power bestowed upon the board in 
making its release decisions, I have no clear idea of when I 
can expect to be released. This is despite the fact that the 
average term of confinement in this state for a first degree 
assault is less than five years. I believe a large part of the 
problem is that prisoners who display a sense of dignity and 
self-respect in their dealings with the system may tend to 
contradict the board's image of its own omnipotence and 
self-righteousness. Prisoners who are dishonest and 
manipulative, who tell their captors what they want to hear 
("coming to prison was the best thing that every happened 
to me" or "you know what's best for me" etc.) are the ones 
who earn the brass ring of release. They 7 re "rehabilitated." 

The rehabilitation sham is continued because of the 
failure of the legislature to abolish or modify Washington 
statute RCW 9.95.100, which mandates that the parole 
board cannot release an offender prior to the expiration of 
his maximum term "unless his rehabilitation has been 
complete..." Nowhere is the term "rehabilitation" defined, 
or any indication given as to how this elusive ideal can be 
measured. What is clear, though, is that in some hundred 
years of parole board experience, the rehabilitative ideal 
has proven to be unworkable. Standards of rehabilitation 
and predispositions of future dangerousness require 
determinations which are impossible to make with present 
or foreseeable methods. 

Today's legislators are not unlike those of ancient Rome, 
who used the politics of crime as a Colosseum spectacle to 
divert attention from the more fundamental and pressing 
social problems of the period. Their continuing enactment 
of increasingly repressive criminal legislation creates the 
illusion of decisive political action, while ignoring the 
troublesome and expensive root causes of the problem. 
They toy with mere symptoms while turning a blind eye to 
the underlying social illness. They deal in illusion and do 
not, in fact, serve the real interests of the public. 
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ABA Committee - 
Shift in Drug Strategy Needed 

A national drug strategy that relies on the criminal 
justice system to solve the drug crisis won't work and 
diverts attention and resources from other needed ap- 
proaches such as prevention, education and treatment, 
according to a report released by the American Bar As- 
sociation Criminal Justice Section's Ad Hoc Committee on 
the Drug Crisis. 

The report calls for an immediate shift in the allocation 
of national drug strategy dollars "away from 70 percent 
emphasis on law enforcement and towards prevention 
and treatment." 

Among the committee's recommendations: "man- 
datory treatment of incarcerated drug abusers" and 
"increased use of intermediate sanctions - those not in- 
volving conventional prison sentences." 

Source: American Bar Association 

NJ Ad Seg Rules Create Liberty 
Interest 

Salvatore Gerardi is a New Jersey state prisoner who 
was suspected by prison officials of being part of a drug 
trafficking ring. Gerardi claimed his right to due process 
was violated when prison officials placed him in the Max- 
imum Control Unit (MCU) and failed to provide him a 
hearing within 5 days of his placement. At trial the district 
court awarded Gerardi $315.00 in damages. 

Prison officials appealed and the Court of Appeals for the 
Third Circuit vacated and remanded the case. The Court of 
Appeals held that Gerardi's state rights had been violated by 
prison officials waiting 14 days after his MCU placement to 
hold the hearing. The Court concluded that New Jersey 
administrative regulations do create a federal due process 
liberty interest for prisoners to remain out of the MCU or if 
segregated to be provided with procedural safeguards. 

The court held it was inmaterial whether or not Gerardi 
ultimately belonged in MCU or could have been trans- 
ferred to another prison. "Merely because a state 
ultimately has the right to deprive someone of liberty, it 
does not have the right to deprive that person of that 
liberty without due process of law." 

The Court of Appeals held that just because New Jersey 
state law required the hearing to be held within 5 days did 
not determine if Gerardi's federal constitutional rights had 
been violated. The court noted that delays in hearings 
caused by investigators negligence, lack of diligence or 
administrative convenience may be constitutionally 
unreasonable. 

The Court of Appeals remanded the case back to the 
lower for it to determine whether or not the delay in 
Gerardi's hearing was reasonable. See: Layton v. Beyer , 953 
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Jailhouse Lawyers Win One 

On January 14th the U.S, Supreme Court issued a modest 
victory for jailhouse lawyers and other poor litigants, ruling 
that a technical problem with filing a legal appeal does not 
necessarily void a court from considering the case. 

The court, in a unanimous ruling, said a law suit 
brought by William Smith against Maryland prison offi- 
cials can proceed, despite his failure to file the proper 
papers with the U.S. court of appeals for the fourth circuit. 

Smith, a non-lawyer who claims that the state's refusal 
to give him a wheelchair in prison constituted cruel and 
unusual punishment, sent the fourth circuit an "informal 
brief" of his case rather than a formal notice of appeal 
within the allotted time after trial. 

The court of appeals then refused to hear the appeal, 
contending Smith had failed to follow specific rules. But 
the high court said an improperly filed appeal by a litigant 
acting on his own can still be considered a technical notice 
of appeal if it contains adequate information. 

"The notice afforded by a document," the court said, 
"not the litigant's motivation in filing it, determines the 
document's sufficiency as a notice of appeal." 

Justice Scalia filed a separate opinion concurring with 
the judgment but disagreeing with the premise that 
Smith's brief was the " functional equivalent" of a notice of 
appeal. Under the ruling the fourth circuit must decide 

anew whether to hear Smith's case. See, Smith v. Barry, 

S.Ct. (1992). 

Prison Officials Cannot Delay Access 
To Case Law 

Washington state prisoner Mark Larue was transferred 
out of state to the Illinois DOC while pursuing a collateral 
attack on his conviction. The lawyer representing Larue 
withdrew from the case and the state court of appeals set 
a deadline for Larue to pursue his appeal. To enable Larue 
to file his appeal the Washington DOC provided Larue 
with a microfiche of Washington case law. The microfiche 
arrived in Illinois but was not made available to him by 
Illinois DOC officials until after the appeal had been dis- 
missed for lack of prosecution. Larue then filed suit under 
§ 1983 claiming denial of his right of access to the courts. 
The defendants moved for summary judgement and 
qualified immunity which the court denied. 

The court held that while prison officials need to pro- 
vide prisoners with a lawyer or a law library they cannot 
provide one means of access (a law library) and then 
intentionally delay use of that means until it is effectively 
too late. 

Because Larue had not chosen to proceed without coun- 
sel he was entitled to a law library of Washington law with 
which to challenge his conviction. Illinois prison officials 
violated his right of access to the courts by intentionally 
delaying his access to the materials until after his appeal 
had been dismissed. 

The court also held that the defendents weren't entitled 
to qualified immunity for their actions because prisoners 
have a well established right to be free from intentional 
interference with their right of access to the courts. See: 
Larue v. Fairman, 78 0 F. Supp 1199 (ND IL 1991). 


Florida Visiting Rules Create 
Liberty Interest 

William Van Poyck is a Florida death row prisoner 
convicted of killing a prison guard while helping another 
prisoner escape. While Van Poyck was awaiting trial in the 
Palm Beach County jail he met Deborah Chisholm, a nurse 
at the jail. After he was convicted and sent to Florida State 
Prison at Starke he sought to put Chisholm on his visiting 
list. The request was denied by prison officials who 
claimed Chisholms prior employment as a jail nurse made 
her a security risk. 

Van Poyck exhausted his administrative remedies and 
filed suit under § 1983 claiming his rights to due process, 
association and equal protection had been violated. The 
defendants moved for summary judgement which the 
district court granted in part and denied in part. The court 
dismissed the association claim by noting prisoners have 
no absolute right to visitation. 

However, the court held that Florida Administrative 
Code (FAC) 33.5.006 and 33-500.7 create a due process 
liberty interest which can be enforced in federal court. The 
FAC sets forth an objective criteria which limits prison 
officials discretion in denying prisoners access to visitors. 
The Court discusses the legal standard used to determine 
if a prison policy creates a liberty interest. 

The court held prison officials were not entitled to 
qualified immunity because the law was clearly estab- 
lished that it was unlawful to deny a prisoner visits 
without a legitimate penological objective. 

The court also denied summary judgement holding 
there was an issue of fact whether or not Van Poyck was 
denied visits in retaliation for having killed a prison guard 
and because he was an inmate legal aid. See: Van Poyck v. 
Dugger, 779 F. Supp 571 (MD FLA 1991). 

Minor Injury In Prison Abuse 
Actionable 

The U.S. Supreme Court has ruled that use of excessive 
force against a prison inmate may constitute unconstitu- 
tionally cruel and unusual punishment, even if the 
prisoner does not suffer a serious injury. To rule otherwise, 
the court said, "would permit any physical punishment, 
no matter how diabolic or inhuman, inflicting less than 
some arbitrary quantity of injury. Such a result would have 
been as unacceptable to the drafters of the Eighth amend- 
ment as it is today." . 

The 7-2 ruling in Hudson v. McMillian, handed down on 
February 25, was noteworthy both as a matter of new case 
law and as an early indication of Justice Clarence Thomas's 
views on the role of the courts and federal constitution. In 
a dissenting opinion joined by Justice Antonin Scalia, Jus- 
tice Thomas wrote that the court was extending the eighth 
amendment "beyond all reasonable limits" and criticized 
"the pervasive view that the federal Constitution must 
address all ills in our society." 

The case began in 1983 when Keith Hudson, and inmate 
at the Louisiana State Penitentiary at Angola, argued with 
correctional officer Jack McMillian. McMillian and another 
officer then placed Hudson in handcuffs and shackles, 
took him out of his cell, and walked him toward a lock- 
down area. On the way, Hudson testified, McMillian 

Continued on page 4 
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Minor Injury In Prison Abuse continued from page 3 

punched him in the mouth, eye, chest, and stomach while 
the other officer held him in place and kicked and punched 
him from behind. Hudson also testified that the supervisor 
on duty watched the beating but merely told the officers 
"not to have too much fun/' 

Hudson suffered "minor bruises and swelling of his face, 
mouth, and lip," the Supreme Court summarized. "The 
blows also loosened Hudson's teeth and cracked his partial 
dental plate, rendering it unusable for several months." At 
issue was whether those injuries, which did not require 
medical attention and were considered "minor," con- 
stituted a violation of the eighth amendment's prohibition 
against cruel and unusual punishment. 

The court ruled that "the unnecessary and wanton in- 
fliction of pain" constitutes a violation of the eighth 
amendment. Whether that criterion is met depends upon 
the nature of the alleged constitutional violation, the court 
said. "The absence of serious injury is therefore relevant to 
the Eighth Amendment inquiry, but does not end it," the 
court wrote. "That is not to say that every malevolent 
touch by a prison guard gives rise to a federal cause of 
action; a push or shove must be excluded from constitu- 
tional recognition. But in Hudson's case there was more 
than that." See, Hudson v. McMillian, S.Ct. (1992). 

Court Upholds Pulling of Bear Teeth 

A native American inmate does not have a right to wear 
a sharp bear tooth necklace, even if it is religiously 
motivated, according to a federal appeals court. 

Kenneth Hall sued Oklahoma prison officials after they 
confiscated his necklace, arguing this violated his constitu- 
tional right to free exercise of his religion. 

The court ruled that although inmates retain the fun- 
damental right to practice their religion in prison, a prison 
regulation may constitutionally infringe on this right if 
"the regulation is reasonably related to legitimate 
penological interest." The court went on to find that 
prohibiting inmates from possessing sharp objects or items 
that could be worn around the neck was reasonably re- 
lated to the prison's need to protect the safety of other 
inmates and prison personnel and to prevent suicide at- 
tempts. See, Hall v. Bellmon , 935 F. 2d 1106 (10th Cir. 1991) 

Convict Heritage Comes Through 
In Australia 

In an article on the abrasive, hard-edged world of 
Australian journalism, a Christian Science Monitor writer 
notes that the continent's "convict heritage. ..also acts to 
restrict the press. Once a convict was given 'ticket of leave/ 
allowing a new life, the press could no longer refer to the 
individual as a former convict. 

"Any reference to the convict heritage could result in a 
defamation lawsuit. 'The laws are very strict. You can't just 
print something because it is true, you must show that it 
is in the public interest — that there is a reason/ says Carol 
Dance, executive director of the Australian Commercial 
Disputes Center." 

Australia's convict heritage refers to the extensive role 
prisoners sent to the nation from England and Ireland 200 
years ago played in settling the island continent. 

From : Corrections Compendium 


Reviews 

Bulldozer is a bi-monthly tabloid that has excellent 
coverage of the US and Canadian prison systems. It also 
covers native and anti-imperialist struggles from an anti- 
authoritarian point of view. The latest issue (#34) is the 
special supplement on women and prison with many 
good articles by women prisoners concerning the role of 
prisons in a sexist society, AIDS education in prison, as 
well as articles concerning struggle in Indiana control 
units and elsewhere. Highly recommended. Write to: 
Prison News Service, P.O. Box 5052, Sta. A, Toronto, Ont. 
M5W 1W4, Canada. 

Creations is a small monthly newsletter that covers a 
variety of issues of interest to prisoners. Lately their main 
focus has been on the telephone service (or lack thereof) to 
prisoners by telephone monopolies. Each issue contains a 
listing of resources, articles and information useful to 
prisoners. Rates are $4.00 a year. Write to: Creations, P.O. 
Box 2403, Burlington, NC. 27216-2403. 

U.S. Made Prison Products 
In China’s News 

China, taking the offensive in its spat with Washington 
over prisoner-made products, recently saturated its na- 
tional media with an American magazine's account of U.S. 
industry's profitable exploitation of American prisoners. 

China's national television news and most major 
newspapers gave prominent coverage to an account about 
American-style prison labor published in the February 
1 7th issue of Business Week. "U.S. companies are taking two 
primary advantages of prison labor: coercion and low 
wages," the reports quoted Business Week as saying. 

The Chinese reports carried the strong suggestion that the 
U.S. government, which accuses China of exporting 
prisoner-made goods to the United States in violation of U.S. 
law, should practice what it preaches or change the sermon. 
"The [Business Week] article said at the end that those who 
criticize prison labor in other countries might be missing 
what happens in their own country," the reports said. 

The reports cited the magazine as saying U.S. firms were 
profiting handsomely from the labors of thousands of 
American prisons and using cheap prison labor to under- 
sell foreign competitors. "U.S. private companies are using 
cheap prison labor to make profit and promote competition 
overseas," the reports continued. "So far some 5,000 in- 
mates in 21 U.S. states work for private industry." 

"Since U.S. law bans only imports of prison goods, 
cheap prison labor helps some companies to compete 
overseas," it added. The report cited Nyman Marine Corp., 
which Business Week said uses prisoners in Monroe 
Prison, Washington, "to make boat lifts used to moor 
pleasure boats." "The company, whose sales soared 240 
percent in 1991, exports to Denmark, Holland and France," 
the reports added. 

The Chinese news reports said some U.S. prisons were 
compelling prisoners to work for industry by threatening 
them with long hours in solitary confinement. "Recently, 
New York [state] has begun to put inmates in solitary 
confinement for 23 hours a day if they refuse work assign- 
ments," they said. "Prison experts say other states are 
moving in the same direction." 

From: Corrections Digest 
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Editorial Comments 

By Ed Mead 

Paul and I are now in our third year of publishing the 
Prisoners Legal News. It has been a good experience for both 
of us, and hopefully for you, too. I know that we have learned 
a lot in the process of putting the paper out each month. Our 
primary goals for the last publishing year have been laigely 
met. We wanted to keep our circulation at the previous year' s 
level, while at the same time focusing on getting our tax 
exempt status, which would qualify the newsletter for a 
substantially less expensive bulk mailing rate. With that now 
achieved, and with the paper continuing to almost pay for 
itself, we are finally positioned to experiment with a modest 
increase in our circulation figures. 

Next month readers like you will be receiving a PLN 
subscription flyer that will be enclosed with the newsletter 
when it is delivered to you. We will be asking you to pass 
this leaflet on to any friends or relatives who might be 
interested in receiving this paper. Paul and I will have 
more to say on this for you in our next issue. For now I 
merely want to let you know (warn you, so to speak) what 
was coming. We will be asking you to help us expand our 
base of readers, both inside and out. 

Lately we had a problem at a few prisons in terms of the 
paper not being delivered to readers. It appears the prob- 
lem is not the result of prison officials, but rather one of the 
postal authorities treating bulk mail such as ours like junk 
mail and simply not delivering it to some places. We will 
be looking into this more carefully. In the mean time, if you 
are having problems receiving the PLN, just be patient and 
soon the matter will be solved. 

Next, Paul asked me to give you a couple of citations that 
were not included in the last issue. First is the page one story 
on Jordan v . Gardner , the Ninth Circuit's reversal of a suc- 
cessful cross-gender pat search case, is 953 F.2d 1 137 (9 Cir. 
1992). Secondly, from an article on page nine, is Jackson v. 
County of McLean, 953 F.2d 1070 (7 Cir. 1991). Sometimes, in 
our zeal to get the very latest prison-related legal citations 
to you, we get information from slip opinions or other 
sources well before the opinion is published in a regular 
advance sheet. The Jordan and Jackson rulings were two 
such cases. In these relatively rare situation you should 
keep an eye on the respective advance sheet for the cited 
ruling. We cannot always take the time to provide you with 
the final citation for these types of cases. 

Don't forget that the PLN benefit tape is now available 
directly from our Florida address. This is a 90 minute 
cassette tape of music produced by eleven bands around 
the world. They donated the music to help keep us going. 
Now we are selling the tapes in exchange for donations. 
All profits from the sales of the tape go to the newsletter. 
We have had to increase the amount of the minimum 
contribution, from five to seven dollars, in order to make 
anything from this project. So send at least seven bucks 
and we'll get this outstanding cassette tape of the latest in 
industrial and new-wave sounds off in the mail to you. 

I still need art work samples for the 1993 prisoners' 
calendar. If you are thinking about helping us out with this 
project, then get something in the nature of graphic art 
work or photographs to me before too much longer. 
Whether there is a 1993 prisoners' calendar depends upon 
whether or not I get the samples of art work I need from 


readers. The rest of the project is effectively done. 

I think that will about do it for this month. Be sure to keep 
those financial contributions coming in, as that's the only 
way we can LeepT>n doing this paper every month. Keep 
sending us your articles and art work, too. In closing, let me 
share a nice little quote a friend of mine recently read some- 
where. It goes something like this: It is better to be hated for 
what you are than to be loved for what you are not. 

Deportation Delays Criticized 

In a decision which might reduce overcrowding in the 
Federal Bureau of Prisons, the Immigration and 
Naturalization Service has been ordered to cease its prac- 
tice of postponing the commencement of deportation 
proceedings against resident aliens until their prison sen- 
tences have been completed. 

The Ninth Circuit Court of Appeals ruled that the INS 
policy of waiting until completion of aliens' sentences before 
initiating deportation proceedings was "flatly inconsistent" 
with the Immigration Reform and Control Act of 1986. Under 
the Act, INS "shall begin any deportation proceedings as 
expeditiously as possible after the date of conviction." 

The Court found that the whole point of this section of 
the law was to relieve prison overcrowding by requiring 
deportation proceeding to begin upon conviction, not after 
any sentence had been served. Soler v. Scott , 49 Cr.L. 1447 
(9th Cir. 1991) 

Race Discrimination In Prison Job 
Assignments Condemned 

A black prisoner' s allegation that white prisoners were 
given work assignments without completing any training 
while he was required to take 90-days of training for 
electrician assignment, despite the fact that he was an 
electrician by trade, stated a claim for racial discrimination. 

The black inmate filed a federal civil rights lawsuit 
alleging that he was subjected to racial discrimination 
when he put in a request for a prison work assignment as 
an electrician. Although he was an electrician by trade 
prior to incarceration, he was purportedly told that he had 
to complete 90 days of training before he could become 
eligible for the maintenance electrician program. 

He also claimed that a white inmate who arrived at the 
prison on the same day and on the same bus as him, was 
given a program assignment without having to complete 
any 90-day training, and that two other white inmates who 
had arrived the previous week had also received assign- 
ments without having to complete 90 days of training. 
Further, he stated that no black inmates at all had been 
assigned to the maintenance electrician program for a 
period of ten years. 

A federal appeals court found that these allegations 
stated a claim for racial discrimination in violation of the 
fourteenth amendment's equal protection clause. The ap- 
peals court therefore overturned a trial court dismissal of 
this claim. The court rejected the argument that, since the 
inmate did not allege that the particular white inmates 
mentioned in his complaint were given assignments as 
electricians, that his complaint was factually insufficient. 

His complaint "not only alleges that he was treated 
differently because of his race, but also, drawing a fair 

Continued on page 6 
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Race Discrimination continued from page 5 

inference, that black inmates in the past have been treated 
differently because of their race. We think these allegations 
by a pro se prisoner sufficiently set forth an equal protec- 
tion claim." The court did, however, uphold the dismissal 
of an eighth amendment claim by the prisoner, such ex- 
clusion from the prison's maintenance electrician program 
did not constitute "punishment," let alone punishment 
that is "cruel and unusual." See: LaBounty v. Adler, 933 F.2d 
121 (2Cir. 1991). 

Community Help Foundation Unlimited 

By Beryl P . Sanders Director 

This article is in response to the March 1992 Prisoners' 
Legal Neivs article, "The Continuing Racism Against Black 
Pre-SRA Offenders/' By Leland Jordan. As prisoners ad- 
vocates and leaders of the African-American community, 
we have well distributed Mr. Jordan' s article and letter that 
we received. We all need to continue to support his request 
and plea for all prisoners to be put under the new sentenc- 
ing standards - the 1984 Sentencing Reform Act (SRA) 
which is determinate sentencing and maintains equality 
for all. The men /women still under the 'old guidelines' 
sentencing structure are under the jurisdiction of Ms. Kit 
Bail, Chair of the Indeterminate Sentencin Review Board 
(ISRB). Consequently there are two sentencing structures 
in progress or what we are protesting "the dual-sentenc- 
ing" in Washington state. Mr. Jordan speaks for the entire 
Afro-American inmate population throughout the state 
and he is valid in what he has written. According to several 
studies, the facts of "racial and ethnic disparities in 
Washington imprisonment" have and still exist to date. 
The prisons are filled to capacity and the situation con- 
tinues to escalate, consequently Governor Booth Gardner 
requested the Sentencing Guidelines Commission to con- 
sider " alternatives to sentencing, " especially for first-time, 
non-violent offenders, hoping to take the crunch off of the 
states' ever-rising prison costs. At the same time, Rep. 
Gary Locke, Appropriations Chair is pro-ISRB and saying 
"Lock 'em up and I'll support and fund all operations of 
the ISRB, and the Dept, of Corrections." Let's look into the 
real problem that so far has a 'band-aid' on it that's not 
covering the real sore. There are approximately 3,000 in- 
mates under the ISRB or 'old guidelines standards,' 
including a backlog of Afro-Americans with 'labels' at- 
tached to them of being 'seriously violent,' which, of 
course, is intended to impede their progress as far as 
'parolability' is concerned. The Institute for Public Policy 
and Management (IPPM) at the University of Washington 
initiated a study concerning the disproportionate incar- 
ceration rate of men and women of racial and ethnic 
cultures in Wa. state prisons and local jails. Major findings 
of the study are: (1) Wa. state imprisons a greater share of 
its minority population than the national average. (2) 
Blacks are nine times more likely to be imprisoned for 
crimes than whites. (3) The arrest rate of minority 
offenders accounts for more than one half of the dis- 
proportionate incarceration of minorities in Washington - 
there are several more facts, but too lengthy to submit at 
this time. The Washington Institute for Public Policy at 
Evergreen State College worked in conjunction with the 
University of Washington on these fact findings. The 


second study report by the Washington Council and 
Crime and Deliquency concurred or rather had the same 
documentation as the others and also stated that 
Washington state has the nation's highest incarceration 
rate of Blacks (Dunbaugh, 1980), (Christianson, 1981). 

Solution: In spite of alternatives to sentencing for first 
time offenders the 'old guidelines' prisoners need to be put 
under the SRA, especially the African-American popula- 
tion, and given the fairness of determinate releases. Just to 
slow down incarceration for new offenders will surely 
help with the problem, but the real backlog are those still 
under the jurisdiction of the Board. 

U.S. Still Leads 
World’s Incarceration Rate 

The U.S. has widened its lead as the nation with the 
highest incarceration rate, according to figures complied 
by the Sentencing Project, a Washington, D.C. based 
organization that conducts research on criminal justice 
issues. 

A year ago, the Sentencing Project reported that only 
South Africa came close to the United States in incarcera- 
tion. But since then, the U.S. rate has climbed 6.8 percent, 
to 455 per 100,000 population, while South Africa's rate 
declined somewhat, to 311 per 100,000. Other nations were 
reported to have much lower rates, such as 111 per 100,000 
in Canada, 46 per 100,000 in the Netherlands, 44 per 
100,000 in Sweden, and 42 per 100,000 in Japan. 

The Sentencing Project Assistant Director Marc Mauer, 
who conducted the study, estimated the United States' 
cost of incarcerating 1.1 million inmates at $20.3 billion per 
year. "Although we've tripled our prison population since 
1973 and will add 30 percent more prisoners by 1995, these 
policies have failed," he said. "It's time we joined the many 
other nations which are questioning the usefulness of 
incarceration." 

The incarceration rate for black males is especially high, 
the Sentencing Project noted: 3,370 per 100,000 in the 
United States, and 681 per 100,000 in South Africa. The 
Sentencing Project cited several recent studies suggesting 
that racial discrimination in the criminal justice system 
contributes to the higher incarceration rate for blacks. 

In arguing that high rates of incarceration have not 
made Americans safer, the Sentencing Project docu- 
mented the large role of drug cases in the incarceration 
rate, and noted that the national Institute on Drug Abuse 
recently found that use of cocaine at least once a week 
(considered an indicator of "hard-core" drug abuse), and 
drug abuse by inner-city blacks, increased last year. "Thus 
we see little change in drug use among the population 
which has been most heavily subjected to criminal justice 
sanctions," the report said. 

The Sentencing Project called for federal and state 
governments to commit themselves to reducing their 
prison populations while developing alternatives to incar- 
ceration. See, Americans Behind Bars: One Year Later , a 
20-page report, is available for $5.00 from the Sentencing 
Project 918 F. Street NW, Suite 501, Washington, DC 20004. 

From: Criminal Justice Neivsletter 
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Can’t Stop Con’s Legal Help 
Due To Transfer 

A New York prisoner incarcerated at Attica was 
granted authorization to provide legal assistance to two 
other inmates after completing a law clerk training pro- 
gram sponsored by the Department of Correctional 
Services. When he was transferred to another prison, he 
continued to provide legal assistance to the two inmates 
through the mail. 

He was subsequently charged with violation of prison 
rules regarding providing legal assistance to other inmates 
and found guilty. He challenged this action in court, seek- 
ing the right to continue to providelegai assistance to the 
two inmates. 

The court noted that "without question" prison 
authorities had the right to grant or deny permission to an 
inmate seeking to serve as an inmate law clerk. "However, 
once such permission has been granted, it cannot be 
withdrawn without a rational basis, nor can it be 
withdrawn in an arbitrary and capricious manner." 

The court found that the mere fact that the prisoner had 
been transferred to another facility did not, in and of itself, 
provide sufficient grounds for terminating his authoriza- 
tion to serve as a law clerk. Allowing a transfer to serve as 
the basis for terminating an inmate's assistance to another 
imnate could "lend itself to significant abuse on the part 
of the facility," such as transferring a prisoner in order to 
"hamper or prematurely end a lawsuit, especially legal 
action that might be underway against a facility, or a 
superintendent or the commissioner." 

Further, to require an inmate litigant to seek assistance 
from another law clerk following the transfer of his current 
law clerk would, "in most cases, amount to starting the 
litigation all over again and could result in a delay in 
justice." The court ordered the disciplinary determination 
vacated and ordered that the prisoner be restored to the 
status of law clerk, able to provide legal assistance to the 
two prisoners through the mail. See, People Ex Rel Hicks v. 
James , 571 N.Y.S.2d 367 (Sip. 1991). 

Prison Overcrowding Crisis Continues, 
Says New Report 

Forty states, plus the District of Columbia, Puerto Rico 
and the Virgin Islands, are under court order to reduce 
prison overcrowding and/or to remedy unconstitutional 
conditions, according to a new Status Report released Feb. 
27 by the National Prison Project of the American Civil 
Liberties Union (ACLU). In each case, conditions of con- 
finement and /or overcrowding in the facilities were found 
to violate the ban against cruel and unusual punishment 
of the Eighth Amendment to the U.S. Constitution. 

In addition, the report shows an increase in the number 
of pending cases. At the time of the last Status Report in 
January 1990, litigation was pending in nine states. Since 
then, major statewide litigation has been filed against the 
Pennsylvania and Arizona Departments of Corrections 
and numerous suits have been filed against individual 
facilities in states where court orders are already in affect, 
bringing the number to 11. 

Overcrowding lies at the root of most of these lawsuits 
as the nation's prison population swells by 1,160 inmates 
per week. The Pennsylvania system, for instance, currently 
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houses 22,787 inmates in facilities designed for 15,516, 
rendering services such as medical care inadequate and 
contributing to a rise in the number on violent assaults. 

According to Alvin J. Bronstein, director of the ACLU 
Prison Project, "This country continues to warehouse 
more and more women and men in unconstitutional 
prisons without any impact on the serious crime problems 
in our society. After treating these people worse than 
animals in the zoo, we wonder why they come out of 
prison more angry and more dangerous than when they 
went in." 

The Status Report shows a slight decrease, from 43 to 40, 
in the number of jurisdictions under court order since 1990. 
The report shows that only-five states - Minnesota, Mon- 
tana, New Jersey, North Dakota and Vermont - are not 
currently involved in major prison conditions litigation. 

Source: Corrections Digest 

[Editor's Note: The report is available for $5 from the 
National Prison Project, 1875 Connecticut Ave., NW, Suite 
410, Washington, DC 20009.] 

Guards Can’t Be Prevented 
From Making Positive 
Recommendations To Parole Board 

A policy prohibiting correctional employees from 
making recommendations directly to the parole board 
could be challenged by inmate asserting correctional 
employee's first amendment rights; such communications 
were not "purely personal," the court held, but rather 
involved matters of "public concern." 

The case started when an inmate in a Georgia prison 
complained that the state Department Of Corrections' 
policies prohibited prison employees from communicating 
directly with the parole board concerning their recommen- 
dations as to granting parole of particular prisoners. 

Under the policy, corrections employees may submit 
written communications to the warden "for his endorse- 
ment," after which they are forwarded to the parole board. 
The defendant prison officials argued, in their response to 
the prisoneri s suit, that an employee's interest in making 
a recommendation to the parole board regarding a par- 
ticular inmate was a purely personal matter, and that such 
direct communications would violate the chain of com- 
mand and "may in fact compromise individual 
employees." 

A federal appeals court disagreed, noting that decisions 
made by parole boards regarding the release of convicted 
criminals into society "are of great public concern." The 
fact that the comments "are directed to the merits of one 
particular inmate's case rather than to general policies of 
the parole board does not change their nature as comments 
on matters regarding what types of prisoners should or 
should not be paroled." 

Balancing the employee's interest in commenting on 
these matters of public concern against the employer's 
interest in efficient operation, the court found that the 
defendants had failed to present any evidence regarding 
their need, for reasons of security or otherwise, to restrict 
their employees from communicating directly with the 
parole board. The appeals court therefore affirmed the trial 
court's denial of the defendants' motion for summary 
judgment. See, Harris v. Evans , 920 F.2d 864 (11 Cir. 1991). 
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Retiring Judge Calls Sentencing 
Guidelines “Travesty of Justice” 

In retiring from the U.S. 8th Circuit Court of Appeals 
January 1 , Chief Justice Donald P. Lay said that "the 
greater disappointment" of his experience was the law's 
failure to deal with fair sentencing of those convicted of 
crimes and the parallel failure to provide humane condi- 
tions of confinement. 

Lay, who served on the court for 25 years and as its chief 
justice for the last 12, said that the congressional implemen- 
tation of federal guideline sentencing "is the greatest 
travesty of justice in our legal system in this century." 

The guidelines, he said, have inundated the courts with 
wasteful procedures and created a far greater disparity of 
sentencing than ever existed before. 

"It is said that we need to study and re-evaluate 
guideline sentencing," the judge continued, but "this all 
takes time. The thousands of lives that lie in the balance 
and the vast economic waste in both our court and prison 
systems do not justify study. [The guidelines] should be 
abolished today." 

Source: Lincoln , Neb., Journal 

Pregnant Con Miscarries 
After Taser Attack 

A female parole violator was told to submit to a strip 
search, but refused, noting five male officers were present 
right outside the cell. She stated that she would allow the 
strip search if she were taken to another cell, outside the 
view of the male officers. A guard then shot her with a taser 
gun. (A taser shoots two darts connected to wires and 
sends up to 50,000 volts of electricity into a person's body.) 

The guard had received authorization from his supe- 
riors to use the taser on prisoners refusing to cooperate. 
The prisoner was 8-10 weeks pregnant at the time of the 
incident, and suffered a miscarriage several days later. 

She sued the officer for use of excessive force. She stated 
that the taser should not have been used because she 
committed no violent act, and that she suffered great 
emotional distress following the incident. A jury awarded 
her $225,000 in damages. Valdez v. Ayers, 35 ATLA L. Rep. 
16 (Feb. 1992). 

Burmese Prisoners 
Used As Cannon Fodder 

Phobahta, Burma. The Burmese army has been emptying 
out its prisons to use social prisoners to clear landmines 
and act as porters in its current military offensive. Burma 
has been ruled by military governments since 1960. After 
the civilian National League for Democracy won elections 
in 1990 Burma has been ruled by a military junta. This has 
been met by widespread resistance among students and 
workers who have joined the resistance efforts of ethnic 
minorities who have long fought for independence. The 
military has sought to crush all rebellion by several large 
military offensives. 

According to escaped prisoners, at least 6,000 social 
prisoners have been used by the army to clear minefields 
by walking in front of advancing infantrymen. According 
to one prisoner, more than 300 unarmed prisoners were 
killed in one battle alone leaving the jungle littered with 


blood and dead bodies. When not acting as minesweepers, 
the prisoners must carry heavy packs ofsupplies including 
artillery shells, through the steaming jungles. 

Many of the prisoners have escaped and joined the rebel 
forces saying they would rather die than return to the 
government control. One prisoner said, "I only had two 
months to go on my jail term when the soldiers dragged 
me out of my cell and sent me to the jungle." Political 
prisoners still remain in prison. 

Seattle Times , 3 - 32-92 

Iowa Visiting Rules Create 
Liberty Interest 

Iowa prison officials doubled the population in a mini- 
mum security facility from 65 to 120 prisoners. To house 
the additional prisoners the visiting room was converted 
into a dormitory and visiting was cut in half, from every 
weekend to every other weekend. 

William Patchette filed suit on the diminished visiting 
claiming prisoners had a liberty interest in the existing visit 
schedule. He also claimed that the overcrowded condi- 
tions, especially concerning the number of toilets 
available, violated the 8th amendment. The district court 
ruled in Patchettes favor on the visiting schedule but 
found no 8th amendment violation. 

On appeal the 8th Circuit Court of Appeals affirmed the 
ruling. The Court affirmed that the Iowa Administrative 
Code had created a liberty interest in weekend visitation 
which limited prison officials discretion in altering visiting 
hours. The prison officials had acted out of their own 
administrative convenience rather than out of fair inter- 
pretation of their own policies. 

The court also affirmed dismissal of the 8th amendment 
claim noting that while overcrowding creates problems, it 
does not rise to a "wanton and unnecessary infliction of 
pain" needed to violate the 8th amendment. This con- 
clusion was also supported by the fact overcrowding had 
not led to the deprivation of essential food, medical care, 
sanitation nor increased violence among prisoners. 

The court also noted that while there was one toilet per 
24 prisoners and the American Correctional Association 
standards recommend one toilet per 12 prisoners, these 
ACA standards do not establish constitutional minimum 
requirements but should be considered by the court in 
evaluating the legality of the challenged conditions. See: 
Patachettev. Nix, 952 F.2d 158 (8th Cir. 1991). 

Delay Of Legal Files States Claim 

A Washington D.C. prisoner was transferred to various 
state and federal prisons. In the course of the transfers 
Lorton prison officials delayed and refused to send the 
plaintiff, Crawford El, his property containing his legal 
materials. Crawford El filed suit under § 1983 claiming his 
right of access to the courts had been violated. 

Prison officials filed a motion for summary judgement 
on qualified immunity grounds. The district court denied 
their motion and they appealed. 

The Court of Appeals for the District of Columbia Cir- 
cuit held that Crawford El had satisfied the heightened 
pleadings requirement the D.C. Circuit imposes on § 1983 
and Bivens claims. The court cites numerous cases showing 
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Delay Of Legal Files continued from page 8 

a prisoners right to his legal materials was well established 
in 1989 if prison officials knew the property contains legal 
materials and then intentionally delay it's delivery and 
mailing. 

However, the Court of Appeals held that before Craw- 
ford El would be entitled to relief he would have to point 
to specific injury showing his right of access to the courts 
had actually been impaired because of the delays in for- 
warding his property to him. 

The Court of Appeals reversed and remanded the case 
to the lower court with instructions to allow Crawford El 
to amend his complaint to show any injury he had suffered 
in his access to the courts. See: Crawfod El v. Britton , 951 
F.2d 1314 (DC Cir. 1991). 

Court Must Rule On Discovery 
Before Dismissal 

John Dean was awaiting trial in an Alabama jail when 
he got into a dispute with a former death row inmate 
awaiting a retrial. Dean was stabbed and slashed several 
times and had his head pounded into the concrete 
repeatedly. He filed suit claiming his 8th and 14th amend- 
ment rights had been violated by a lack of adequate 
security at the jail and the lack of an inmate classification 
system. The district court dismissed the suit on defendants 
motion for summary judgement without ruling on a mo- 
tion to compel discovery that Dean had filed. 

The Court of Appeals for the 11th Circuit affirmed in 
part, vacated and remanded the case back to the lower 
court. The court held that by ignoring Deans motion to 
compel discovery the district court had abused its' discre- 
tion. The court held that while the defendants had 
responded to discovery their responses were not adequate. 
A pro se litigant msut be given a chance to develop his case 
in order to oppose defendants summary judgement mo- 
tion. Without an adequate record summary judgement is 
improper and must be vacated. 

The Court of Appeals also held the district court had 
abused its' discretion in denying Dean leave to add "John 


Doe" defendants to his complaint where he knew their 
titles and functions but not their names when he had not 
received the necessary information to identify the defen- 
dants through his discovery requests. The court ruled that 
as long as the defendants title and function made the 
defendants identity clear they could be sued as "John Doe" 
defendants. See: Dean v. Barber, 951 F.2d 1210 (11th Cir. 
1992). 

Dismissal Of Religious Freedom Suit 
Reversed 

Robert McKinney is an Oklahoma state prisoner who 
was infracted for refusing to cut his hair and who was not 
allowed to practice his native American religion. His 
religous beliefs forbid him from cutting his hair. McKinney 
then filed suit under § 1 983 claiming that his First Amend- 
ment right to practice his religion had been violated by 
prison officials punishing him for having long hair, confis- 
cating his medicin bag and not having a sweat lodge at the 
prison. The district court dismissed the suit as being 
frivolous. 

The Court of Appeals for the Tenth Circuit held that the 
case had not become moot by McKinneys transfer to pre- 
parole status as his claims for monetary and injunctiye 
relief were still valid and his circumstances could change 
resulting in his re-imprisonment. 

The court then went on to vacate the dismissal and 
remanded the case back to the lower court. The court held 
that the suit was not frivolous as McKinney claimed he 
was being denied all opportuinty to practice his religion. 
The court also notes that a number of prisons operate 
Native American sweat lodges with no security risks. The 
court held that dismissal for frivolousness is improper if 
the plaintiff states an arguable claim for relief even if that 
legal basis ultimately turns out to be incorrect. 

On remand the court instructed the lower court to use 
the Supreme Court's analysis in Turner v. Safely , and O'- 
Lone v. Estate of Shabazz to analyze McKinney's claims and 
weigh prison officials arguments of security and safety. 
See: McKinney v. Maynard, 952 F.2d 350 (10th Cir. 1991). 


- Letters From Readers - 


Gave Us His Tobacco Money 

The January issue of the newsletter is better than ever. 
I should also mention that PEN is everything I had hoped 
for and more. My hat is off to you guys for providing this 
needed service. I'm enclosing another small check for three 
dollars out of the five dollars I have on the books. I can't 
contribute every month, and I am truly sorry about that. 
I'm sacrificing my tobacco money for however long until 
I can send you more. It is a small price to pay for our 
common goals. 

G.C,PA 

Not All Are Frivolous 

I wanted to write about something in the March issue 
of the PLN. On page 6, an article addressing an absurdly 
frivolous lawsuit filed by a couple of idiots here about 
lottery tickets, says: "Wisconsin prisoners answered the 
question by filing suit alleging that they were constitution- 
ally entitled to purchase lottery tickets." Actually, two 
Wisconsin prisoners filed that case, X and Y. I'll tell you 


something. I work in the law library here in Waupun, ana 
those two guys are the two most frivolous. I've tried to 
dissuade them from filing idiotic suits, to no avail. 

The article about the lottery suit was very good, and 
right on the money. But I was just slightly upset in that it 
seemed to make all Wisconsin cons sound like a bunch of 
idiots. I hate to sound vain, but I've been locked up in this 
state since 1980, and I've spent the entire time struggling 
against the tyranny of prison officials and the injustice of 
the court system. I've won some important victories in that 
time, and I've certainly never filed a frivolous or ridiculous 
action. There are a few other guys around who have done 
the same. My point is that there are some real live, down- 
for-it activist prisoners in this state. I guess I at least wanted 
you to know that, in the face of the article about the lottery 
suit which might cause one to think we're all bunch of 
idiots over here. 

AL., WI 
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Pelican Bay Conditions Suit Filed 

The Pelican Bay Information Project (PBIP) is an inde- 
pendent citizens' group that has formed in response to the 
complaints of prisoners. The group is composed of prison 
visitors, writers, ex-prisoners, lawyers and human rights 
advocates. Since Pelican Bay's 1250 cell Security Housing 
Unit (SHU) opened in 1989, prisoner rights advocates have 
been deluged with information documenting the system- 
atic abuses at "the Bay." In October of 1991 a team of 
project lawyers and investigators interviewed 54 prisoners 
at Pelican Bay. That on-site visit and their continuing 
correspondence with SHU prisoners provides PBIP with 
the knowledge it needs for its efforts to inform Californi- 
ans about the harsh realities of life in the SHU. 

Lawyers for prisoners at Pelican Bay State Prison in 
California recently filed a class action civil rights com- 
plaints against the California Department of Corrections 
(CDC), according to the PBIP. The primary allegations are 
as follows: 

1 . Cruel and unusual conditions of confinement in SHU. 

22.5 hours per day are spent in a small, bare walled, 
windowless cell. 90 minutes of exercise are allowed in a 
bare inclosure called " the dog run" with no toilet facilities. 

To use the dog run the prisoners must consent to a strip 
search. There is no contact with any other human beings, 
including CDC staff. Doors are opened by remote control. 
Orders come over a loud speaker. Meals are eaten in the 
cell. 

2. "Snitch, Parole or Die." Prisoners are told they will 
live the rest of their terms under these conditions unless 
they "debrief" by naming other prisoners who have com- 
mitted crimes or who are members of gangs. Thus the 
infliction of the pain of isolation is combined with the 
degradation of interrogation in a unique form of institu- 
tional torture. 

3. Grossly inadequate medical and psychiatric care. The 
delay in access to a doctor resulted in one man's near fatal 
rupture of the appendix requiring emergency surgery. 
Obvious severe psychiatric problems are often dealt with 
punitively, for example, by chaining prisoners to the toilet 
rather than offering needed psychiatric help. 

4. Use of excessive and brutal force by guards. One 
prisoner named in the law suit was forcibly removed from 
his cell by a group of guards who shot him with a pellet 
gun and a Taser stun weapon and then beat him merci- 
lessly during and after being restrained in chains. The 
prisoner was later proven correct in his assertion that he 
was required to leave his cell at that time. 

5. Inadequate access to the law library, including a 
degrading strip search of prisoners and arbitrary rules 
interfering with meaningful legal research. 
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The law suit outlines what only can he called Human 
Rights violations. Conduct by guards such as beating after 
restraint, hog tieing, verbal abuse, punitive cell extrac- 
tions, mail tampering, and setting up fights constitute a 
continuous "guard riot" against prisoners. Men subjected 
to these abuses and held in long-term isolation with no 
communal activities, no work, no education, no arts and 
crafts, no religious services, and far from family and 
friends will almost certainly be permanently damaged 
socially and psychologically. 

Yet almost all SHU prisoners will return to our commu- 
nities. For most, they will leave isolation and brutality of 
the SHU, be brought to the prison gate and sent home with 
a few hundred dollars in their pocket. The CDC has set up 
SHU prisoners to fail on release by degrading needed 
social skills, damaging them psychologically, and denying 
them opportunities for rehabilitation. Poor and minority 
communities are forced to cope with their sons and daugh- 
ters returning injured from the CDC wars. 

The Madriv v. Gomez lawsuit should provide a clearer 
look at the reality at the Bay. "No matter what the ultimate 
outcome of this lawsuit against the CDC," says the PBIP, 
"the citizens of California need the vital information 
necessary to understand the purposes and consequences 
of Pelican Bay SHU." The PBIP believes that fully info nned 
Californians will find the SHU unacceptable and close it 
down. The CDC has consistently misinformed the citi- 
zenry about the purpose and operations at Pelican Bay 
SHU, says the PBIP. 

For more information write to: 

Pelican Bay Information Project 
c/o Prisoner Agenda 
2489 Mission Street #28 
San Francisco, CA 94110 

Crime Rates Continue Upward Climb 

By Ed Mead 

Preliminaiy figures from the FBI's recently released 
Uniform Crime Reports show violent crimes reported to 
police last year increased by 5 percent, continuing a seven- 
year trend of increases. The rate of violent crime per capita 
rose to the highest level in three decades, and the overall 
crime rate was the second highest since 1960, exceeded 
only in 1980, according to a comparison of the FBI figures 
with the population figures from the U.S. Census Bureau. 

The FBI Uniform Crime Reports include only crimes 
reported to police. Therefore, criminologists consider the 
FBI report a less reliable indicator of crime than the Na- 
tional Crime Survey, which interviews victims. The most 
recent National Survey's preliminary figures showed vio- 

Continued on page 2 
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Crime Rates continued from page 1 

lent crimes rose by 7.9 percent in 1991. 

Crime rose 3.1 percent in Washington state last year, 
with the largest increase in Bellingham and Spokane, ac- 
cording to the Washington Association of Sheriffs and 
Police Chiefs. Statewide the preliminary statistics for 1991 
showed that violent crimes were up 7.1 percent, with 
robbery and rape both up by 14 percent. 

A total of 25,909 violent crimes occurred in Washington 
in 1991 and 284,250 property crimes. Seattle had the most 
violent crimes with 7,279. Property crimes rose 2.8 percent, 
with arson jumping 13.5 percent. Assaults on law officers 
rose 1 .8 percent to 1,642 across the state. No officers were 
killed by felons but two died by accident or negligence, the 
report said. Comparing statistics from 1981 and 1991, the 
report found that violent crimes rose 40.9 percent and 
property crimes 10.4 percent during the period. Popula- 
tion rose 7.2 percent and aggravated assault increased 39.9 
percent in the decade. 

Karl Marx once said "there is something rotten at the 
core of a society in which the crime rate grows at a faster 
rate than its population." The state's response to this rise in 
crime has been the largest increase in it's prison population 
in state history. The fact that prison does not work is of 
course lost on the state and national policy makers. When 
confronted with the bitter truth, with the bankruptcy of this 
approach, they respond with larger and larger doses of the 
same old ineffective medicine - imprisonment. It is the 
social order itself which must be changed. Capitalism can- 
not provide jobs for all its people, let alone a non-sexist, 
non-radst, or not-exploitive workplace environment. The 
solution is beyond the grasp of today's politidans. It lies in 
the creation of a classless sodal order. 

Trafficking In Children Condemned 

The UN Commission on Human Rights, located in Ge- 
neva, has released a report on child slavery, child 
trafficking and child prostitution. It says 10 years ago the 
number of children aged 10-14 who were victimized in one 
or more of these ways was estimated at 88 million. Today 
the number of child slaves increases daily. Most of them 
live in the world's poorest countries, chiefly in Asia. 

The report also chaiges that 150,000 children are ille- 
gally being forced to work in slave labor in New York City. 

The commission makes a plea in its report for spedal 
assistance to poor families, tighter laws on child labor and 
severe penalties to those who sell children or force them 
into prostitution. 

From : World Perspectives 


Subscribe to Prison Legal News! 

If you have not made a donation of stamps or money to PLN, 
please do so now. Send such contributions to Prison Legal 
Neivs, P.O. Box 1684, Lake Worth, Florida 33460. Mail your 
submissions of articles, artwork, etc. to either: 

Paul Wright #930783 Ed Mead #251397 

Box 5000, HC-63 P.O. Box 777 

Clallam Bay, W A 98326 Monroe, W A 98272 
(If you are located in Europe or the Middle East send 
financial contributions to Oxford ABC, Box ZZ, 34 Cowley 
Rd., Oxford, England. Readers in Latin America, Australia 
and New Zealand should send their PLN donations to Arm 
The Spirit, P.O. Box 57584, Jackson Station, Hamilton, Ont, 
Canada L8P 4X3.) 



Gay/Lesbian Prisoner Anthology 
Seeks Submissions 


Cold Iron , an anthology of writing and art by and about 
lesbian, gay and queer prisoners, is seeking submissions. 
Any work that reflects the experiences and concerns of 
lesbian, gay and queer prisoners, their lovers, families or 
friends will be considered. 

"I am especially interested in articles that are the result 
of collaboration between prisoners and non-prisoners. A 
focus of the anthology will be on building bridges in an 
attempt to create and maintain positive relationships 
across the walls," said editor Lin Elliot, a Cherokee /Scotch 
Irish prisoner incarcerated at Clallam Bay, Washington. 
Individual works are also desired. 

The anthology will reflect the diversity of lesbian, gay and 
queer communities, including works by women and men of 
all ages, races, national origin, and political, religious and 
economic perspectives. The following types of experiences 
of incarceration are especially appropriate for Cold Iron: 
juvenile detention centers and reform schools; the problems 
facing transsexuals in prisons; homophobia in the system; 
prison lovers; the treatment of gays, lesbians and queers in 
foreign prisons; mental patients and involuntary incarcera- 
tion; confinement of the elderly; racism and homophobia in 
prison; the problems facing ex-cons; and the sexual abuse of 
prisoners. These topics are suggestions and do not limit the 
kind of subjects that will be considered. 

Cold Iron will include fiction, non-fiction, poetry and let- 
ters. Submissions should be 3000 words or less. Manuscripts 
should be typed or legibly hand -written, contain the authori s 
name and complete address and include a self-addressed 
stamped envelope. Please avoid sending your only copy if 
possible. Artwork should be black and white drawings or 
photos which can be reproduced in black and white. 
Drawings can include drafts or sketches of tatoos. 

Each submission should be accompanied by a short 
biography of the author or artist, i.e., how long and where 
you have been incarcerated, or the nature of your 
experience with lesbian, gay or queer prisoners. Deadline 
for submissions is December 31, 1992. Please send all 
materials to either: 

Lin Elliot Cold Iron 

c/ o Indigenous Thought c/o John Fall 

6802 SW 13th Street 1457B - 22nd Ave. 


Gainsville, FL 32608 


Seattle, WA 98122 


Institutional Subscribers 

For libraries, organizations, corporations, etc., a one 
year subscription, via first class mail, to Prison Legal 
News is $25.00. Please send check or money order to: 
Prison Legal News 
P.O. Box 1684 
Lake Worth, FL 33460. 
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Hand Me Downs 

By Dan Pens 

I was only five. 

My mind didn't belong entirely to me yet. So much of 
it belonged to the world, especially to whomever I was 
with, and double-especially to adults, and triple especially 
to Grandpa 'cause he knew everything. He was so laige 
and wise and funny and he paid attention to me. His face 
had bumps and valleys and lines and wrinkles and grey 
and black whiskers. He had yucky orange stains on his 
fingers from smoking Camels and he smelled like whis- 
key... except I wasn't supposed to notice that part. I loved 
my Grandpa. 

It's funny now, I can't remember how it happened to 
be. Grandpa and I were in the front seat of his old blue 
Chevy, just the two of us. Just him and me. That's what I 
remember about it mostly. The seats were black. They 
were smooth and soft. The dashboard was curved like a 
sculpture. The glove box had a mesh grill on it that I loved 
to stare at. And it smelled like a car, like Grandpa's car. 

I had never, ever felt so happy and special before. I had 
Grandpa all to myself! No brothers. No sisters. No mom 
and dad to spoil our fun. There was definitely something 
special in the air. I had my mind all the way open. I had it 
opened up wide so I'd be ready to catch the magic. I was 
soaking up the feeling. Wow. Me and Grandpa just tooling 
along like we did this kind of thing every day. 

" Whatcha' lookin at?" 

I was hunkered down in the seat and I was lookin at the 
design on the glove box, and at the Chevrolet logo in the 
middle and how it looked kind of like a bird or like the 
emblem you see on war planes in the movies. I was diving 
out of the sky in my big, blue plane and my guns were 
going cachugga-cachugga-cachugga and I was swooping 
closer.... 

"Uh, nothin' Grandpa." 

"Sit up straight. I want 7 cha to see where we're goin' son." 

Oh boy! Where are we going? I scoot up in the seat and 
look out my side window. I see downtown. I recognize it 
because we always pass real close to it when we go to 
Grandpa's house and I been there with my mom once. We 
took the bus and went right into downtown and into the 
stores and I had to hang on to her hand so r didn't get lost. 

We're not going there, though. I sit up straighter be- 
cause Grandpa's driving around the outskirts of 
downtown, and we're on a street I've never seen before. 
I've never been on this side of town and everything looks 
new and unfamiliar. 

"Do ya notice anything son?" 

My mind snaps all of the way open. I can tell that tone 
in his voice. He's gonna show me some magic, like when 
we were all out in the back yard and he showed us how to 
make a necklace out of dandelions. I look at the buildings 
gliding by. They seem flat and straight and short and they 
have big windows and some of them have boards in the 
windows instead of glass and some of them are jam- 
packed with toasters and accordions and junk and some 
of them are nothing but bottles and I think maybe we're 
gonna stop and get some whiskey but I'm not supposed to 
know about that. Maybe that's what we're gonna do, 
maybe Grandpa is gonna tell me about whiskey. But the 
buildings just keep sliding by and I keep looking for 


something 'cause I know it must be there. Grandpa has 
that tone in his voice. I can just tell that something won- 
derful is about to happen. 

"Well.... whatta ya see son?" 

Panic. I'm supposed to see something. What?! Is it the 
boards on the windows? There's another store full of 
bottles and whiskey. Am I supposed to see that? But I'm 
not supposed to see that, am I? Oh gosh. What is it? He's 
looking at me now. I better say something or he'll think 
I'm dumb... but what if I say something dumb? Oh.. .Oh... 
he's gonna say something. I better.... 

"The boards Grandpa! Some of the windows have 
boards on them." 

"Huh? What?" He sounds puzzled and annoyed. 

Oh gosh! I did it. I said something dumb. 

" Uhh... some of the windows don't have glass and some 
of the buildings are short and they have flat roofs and 
there's lots of people on the sidewalk and..." 

"The people, son! Look at the people. Don't you see 
anything.... different?" 

I see a man with a floppy blue hat. It looks like the hat 
Uncle Bob wears when we go fishing. Other men on the 
street. A lot of them have white shirts on but nobody has 
a tie. Is that it? Is it the funny hat? Is it the white shirts 
without any ties? Ohhh... what am I supposed to see?!? 

"Look at 'em, boy. Look at 'em! Can't you tell what 7 s 
different about them? Look at their skin." He's really 
annoyed now. 

Ahah! That's it! I see it right off. All of the people have 
dark skin. All of the men have short hair that's black and 
their skin looks dark, sticking out of the white shirts. And 
there's a little girl and she's dark too and her mommy is 
dark. Wow ! Look at that ! What kind of magic place is this? ! 
All of these people who look different, and they're all here 

on the same street!! Ohhh Grandpa's gonna show me 

how special they are. He's gonna tell me why. 

"They're all dark Grandpa!!" I yelled with glee. Oh boy! 
I saw it. I saw it and now he's gonna show me, he's gonna 
show me some magic!! 

"You remember that, son. These people are all dark. Do 
you know what they are?" 

Ohhh... why does he have to do that to me?! Why does 
he have to make me feel dumb? 

"No Grandpa." 

"These are niggers, son. Can you see that? Have you 
ever heard that word before?" His voice was cold and hard 
like the underside of a big rock. I was afraid. 

"No Grandpa." 

"Take a good look, son. These people are no good. They 
don't work 'cause they're lazy, and they steal and cheat 
and stay drunk all day 'cause they're no good." 

Grandpa's voice had uncoiled like a snake and struck 
me dumb. My mind was paralyzed. I couldn't think. I 
couldn't move. I could feel the drip of venom ooze and 
spread through my brain. .. killing the innocence there. But 
I was frozen, totally helpless. And I sat there quietly while 
a part of me died. 

"Don't you forget it, son." 

And we drove on. 
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Looking Back, Learning Lessons 

The PLN’s Early Days 

By Ed Mead 

When the PLN first started out we experienced a lot of 
banning at various prisons, both in Washington state and 
elsewhere. One such event took place when the second 
issue of the paper was banned from both the Penitentiary 
and the Reformatory here in Washington. Paul and I im- 
mediately drafted a comprehensive civil rights complaint 
challenging the censorship, but just days before the suit 
was to be filed, both banning were reversed on adminis- 
trative appeals. Warden Blodgett, when deciding to allow 
the PLN into his prison, said our newsletter "fails to rise to 
a level of having the potential to be intellectually disrup- 
tive to our population." He went on to say that most of the 
writing is done "by radical, but harmless, malcontents that 
receive little support or sympathy from our general popu- 
lation. The articles promote somewhat archaic concepts 
that fail to generate patronage from our very young popu- 
lation." He said that each future issue would be carefully 
examined by officials, presumably to insure that we stay 
"harmless." 

Our old lawsuit raised a number of issues that deserve 
another little peek at today. One such issue was that pri- 
soncrats repeatedly suppressed our paper. This was not 
because of any legitimate security concerns, but rather 
because of a Nazi-like impulse to prevent us from commu- 
nicating an alternative correctional approach to prisoners, 
their families, and, ultimately, the community. An impor- 
tant aspect of this alternative, we argued, was the 
understanding that it serves neither the needs of the indi- 
vidual nor the public good to maintain a segment of 
society in a state of literal slavery; completely disfran- 
chised, and reduced to a condition of child-like 
dependency and irresponsibility. The credo of the PLN, we 
said, is "Working to Extend Democracy to All," and it is 
the expression of this idea of democracy, and the notion 
that prisoners should be conscious of their legal and politi- 
cal rights, that our captors have sought to suppress. They 
want prisoners to continue stumbling around in the blind- 
ing fog of legal and political ignorance. 

No wonder, too. Government statistics reflect a national 
recidivism rate of 62.5 percent (it is much higher for younger 
offenders). According to Phil Talmadge, member of the Sen- 
ate's Subcommittee on Corrections, Washington's prison 
officials spend $40,000 a year per prisoner. Can you imagine 
a private industry "making it" with 63 percent failure or 
product rejection rate for each of the very expensive parts it 
processed? Of course not. Why, they could send us each to 
Harvard and make nuclear physicists of us for considerably 
less money. Instead they degrade and dehumanize us and 
our loved ones, and in the process create a rage that eventu- 
ally gets taken out on the community. 

The state's entire apparatus of repression, the police, 
courts, prison system, etc. tell the public that their's is the 
only correct way to solve the crime problem. And to the 
extent that it isn't working, they glibly argue, it is merely 
a matter of applying increasing amounts of the same old 
medicine - more police, more judges, more prisons, more 
punishment, etc. The public has bought into this big lie 
because they see no alternative. They have no vested inter- 
est in the concept of punishment. They don't care whether 


Prison Legal News 


you are sent to Harvard or jail. They simply want some- 
thing that works. They don't want their daughters raped 
or their VCR's stolen. 

The bottom line is that the interest of prisoners and 
those of people in poor and working class communities are 
one and the same. Our common contradiction is not with 
each other, but with the state and its lapdog media (or, 
more accurately, the tiny class of people [bourgeoisie or 
ruling class] who control the state and own the media). We 
on the inside have some alternatives the public deserves 
to hear. Yet it will take much building with our loved ones 
on the outside before it will be possible to effectively 
communicate these alternatives. While building this nec- 
essary strength, we will also need to keep the pro-slavery, 
anti-democratic state and DOC functionaries from censor- 
ing us. And, finally, we will need the talents of those young 
offenders warden Blodgett says we fail to reach. 

Control Units: Isolation in 1992 

By N.J. Community Relations Program 
American Friends Service Committee, 

In 1975, after the tumultuous years of the civil rights 
movement, the Vietnam War, and the prisoner 7 s rights 
movement, Trenton State Prison in New Jersey established 
an administrative isolation unit for politically dissident 
prisoners. The Management Control Unit, which now has 
96 beds, houses those prisoners who have not broken 
institutional rules, but who, as a result of their convictions 
and expressions, are seen to be a threat by the prison 
administrators. This unit isolates activists and leaders 
from the prison's general population, as it attempts to 
reshape theirconvictionsbysubjectingthem taaTrextraor- 
dinary level of physical control and sensory deprivation. 
Prisoners in the MCU are denied all the collective activities 
of normal prison life, have increased surveillance by 
guards who record their daily activities and regularly 
search cells and their persons, and suffer the physical 
abuse of strip searches by guards in riot gear which accom- 
pany all recreation and visits. A physical cage has been 
built on each tier for any activity, such as a hearing or a 
haircut, which must take place outsi de the cell. 

Although confinement in the Management Control 
Unit is not defined as punitive, the severe limitations 
placed upon visits and telephone contact with family 
members, as well as recreation, and the denial of work, 
education, law library access, collective religious practice 
and the fellowship of other prisoners can hardly be seen 
in any other way. Correspondence and reading materials 
are carefully scrutinized and many political publications, 
specifically those with Afro-centric content, are excluded. 
These conditions are indefinite, although they are re- 
viewed each 90 days, and are imposed without judicial 
supervision or benefit of counsel. 

By reproducing the model of the Federal Correctional 
Institution at Marion, Illinois, the United States prison 
system has developed a strategy that evades the Eighth 
Amendment prohibitions on cruel and unusual punish- 
ment. In 1983, after two guards were killed by prisoners at 
this high security prison, the warden of FCI Marion de- 
clared a state of emergency and instituted a lockdown, or 
solitary confinement for all prisoners. The Bureau of Pris- 
ons brought in 60 riot control officers to 'restore order.' 

Continued on page 5 
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Control Units continued from page 4 

They wore helmets, masks and no identification tags, and 
carried clubs with steel beads, called 'rib-spreaders/ The 
guards still carry these weapons, and the lockdown con- 
tinues today, after nine years. 

The particular history of the MCU in New Jersey is 
echoed across the country as state and federal prison ad- 
ministrators use the Marion model to extend and develop 
their own local Control Units. New York and Indiana are 
two states whose Control Unit prisons have been sites of 
protest, within the walls and in the streets. In 1992, every 
state either has constructed or is planning a prison or a unit 
within a prison based upon the Marion model; these so 
called Control Units. In their 1991 report. Prison Conditions 
in the United States , Human Rights Watch found: 

"Perhaps the most troubling aspect of the human rights 
situation in U.S. prisons is a trend we observed that could 
be labeled 'Marionization'...36 states have followed suit in 
creating their own super maximum security institutions. 
The confinement in maxi-maxis is administered by prison 
officials without independent supervision and leads to a 
situation in which inmates may in fact be sentenced twice: 
once in court to a certain period of imprisonment; and the 
second time, by the prison administration, to particularly 
harsh conditions. This second sentencing is open-ended - 
limited only by the overall length of an inmate's sentence 
- and is imposed without the benefit of counsel." 

Prison administrators are well pleased with the Marion 
model, despite its expense. In 1990 Marion employed 380 
uniformed guards for a population of 359, at a cost which 
is several times the national average. The Bureau of Prisons 
is now building a new Level 6 Control Unit prison in 
Florence, Colorado, to hold 600 men with all the advances 
in physical control new technology can offer. The Justice 
Department was recently forced to deny publicly that they 
intend to feed prisoners in Florence with robots. All Con- 
trol Units and Control unit prisons have a high staff to 
prisoner ratio and are expensive to operate. The regimen 
of the Control Units and the absence of due process have 
been upheld by the courts as regulation not punishment. 

The fact that the men in the Management Control Unit at 
New Jersey State Prison are strip searched whenever they 
leave their cells, even when there is no contact with anyone 
but prison staff, and that they are held in restraints and 
handcuffs for intra-prison hearings is but one example of the 
arbitrary use of punitive measures. Control Units are clearly 
punishment, and they embody the central threat to human 
rights the constitution was intended to check arbitrary state 
power. The men of the MCU are held in condi tions very close 
to those of prisoners condemned to death. 

Home Release Status Revoked For 
Exercising Right To Silence 

By Adrian Lomax 

Steven Asherman was doing a fourteen-year bit for 
manslaughter in the Connecticut prison system. After he 
had served three years, the keep [guards] approved Asher- 
man's application for Supervised Home Release. SHR is 
not parole, but an intensive supervision program similar 
to those involving electronic monitoring. Ashennan lived 
in an apartment with his wife and worked as a computer 
systems analyst. 

After nine months on SHR, Asherman's SHR supervi- 
sor ordered him to report to DOC offices to undergo a 


psychological evaluation. At that time, Asherman's ha- 
beas corpus petition attacking the manslaughter 
conviction was pending in federal court. Because of the 
possibility of success in the habeas proceedings and a 
subsequent retrial on the manslaughter charge, Asher- 
mans attor ney wrote a letter to the DOC stating that 
Asherman would appear for the evaluation, but that he 
would not answer any questions relating to his conviction. 
Because of the refusal to answer questions relating to his 
conviction, the keep revoked Asherman's SHR status and 
returned him to the joint. 

Asherman filed a habeas petition in federal court claim- 
ing that the revocation violated his fifth amendment right 
against self-incrimination. The federal district court ruled 
in Asherman's favor, as did a panel of the Second Circuit 
of the U.S. Court of Appeals. Asherman v. Meachum, 932 
F2d 137 (2 Cir. 1991). In a nen banc rehearing, however, the 
full Second Circuit Court shot Asherman down. Asherman 
i?. Meachum , 50 Cr.L. 1505. 

The court ruled that, because of the right against self-in- 
crimination, Ashennan could not have been subjected to a 
court order directing him to answer and be punished with 
contempt penalties for failing to obey the order. The court 
ruled, however, that the administrative decision to revoke 
Ashennan's SHR was done "not for Asherman's invoca- 
tion of this constitutional rights, but for his failure to 
answer a relevant inquiry." 

The court relied on two 1968 U.S. Supreme Court cases 
suggesting that public employees being questioned about 
official corruption could be fired for refusing to answer. 
The court stated that a public employee could permissibly 
be presented with "the unpleasant choice of surrendering 
his silence or losing his job." 

Because it is permissible to fire public employees for 
refusing to answer questions, the court concluded that it 
must be permissible to revoke Asherman's SHR status for 
his refusal to answer. However, there is a glaring distinc- 
tion between the twa scenarios. Asherman was not forced 
to choose between his silence and his job; he was forced to 
choose between his silence and his freedom. That is no 
choice at all. 

In Hudson v , Palmer , 468 U.S. 517 (1984), the Supreme 
Court ruled that the Fourth Amendment does not apply to 
prisoners. The Second Circuit of the U.S. Court of Appeals 
has now held, in essence, that the fifth amendment does 
not apply to people under state supervision. 

Amnesty International Condemns 
Abuse of Women Cons 

Amnesty International (AI) has launched an appeal to 
governments around the world to stop the rape and sexual 
abuse of women during detention. 

In a recently published report AI said women all over 
the world are subjected to sexual abuse by police and 
prison officers. This type of torture is widely used to force 
concessions or humiliate women in custody. Some cases 
involve pregnant women and teenage girls. 

AI says governments often refuse to recognize that rape 
and sexual abuse is a violation of human rights. The report 
says that women must be protected from abuse and anyone 
violating women's human rights must be brought to justice. 

From : World Perspectives 
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Pleas For Medical Attention Ignored 

By Adrian Lomax 

[Editorial Note: While medical neglect by our captors is 
nothing new, we are printing this piece because of the common- 
ness of the events described, not because it is "news " to those of 
us on the inside.] 

On the evening of March 30, 1992, Joseph Griffin was 
locked in his cell on the top tier of the Southwest Cell Hall 
at Waupun, Wisconsin's end-of-the-line max joint. At 
about 6:15 p.m., "Grif", as he was known to Waupun 
convicts, sent a tier tender down to the Sgt/s station with 
a message that he was feeling ill and wanted to see the 
medical personnel. Sgt. Steve Tetzlaff, the guard in charge 
of the cell hall for the evening shift, ignored the message. 

At 6:30 Grif began yelling down to Tetzlaff, insisting 
that he needed medical attention. Tetzlaff continued to 
ignore him. Around 6:45, Grif's pleas became louder, and 
several other inmates joined in yelling for medical staff. 

At 7:00 Tetzlaff sent a guard up on the tier to see what 
the problem was. Grif told the guard that he was experi- 
encing extreme pain in his head. He said he was having 
dizzy spells and losing his vision. Grif said something was 
seriously wrong and he needed medical attention. 

The guard whipped out his radio and relayed the symp- 
toms to Sgt. Tetzlaff. Tetzlaff responded by telling the 
guard to give Grif some Tylenol. He did not summon 
medical staff. 

Grif and several other prisoners continued yelling for 
medics. At about 7:15, Sgt. Tetzlaff came up on the tier to 
tell everyone to quiet down and to take a look at Grif. 
Tetzlaff decided that Grif was looking pretty bad. He 
rushed down and summoned the medical staff. 

The medical staff showed up forty-five minutes after 
Tetzlaff called them. When they did arrive, the medics 
immediately recognized Grif was in serious trouble. They 
summoned an ambulance and carried Grif out on a 
stretcher. Grif was removed from the cell hall at 8:15 p.m., 
two hours after he first requested to see the medics. Of 
course, guards delayed the transport long enough to re- 
strain Grif with handcuffs and leg irons. 

Grif was pronounced dead at an outside hospital at 9:00 
the next morning. The autopsy has not yetbeen completed, 
but the preliminary cause of death is listed as aneurysm. 
Grif was 36 years old. 

Brazen indifference to prisoners' medical requests is 
routine at Waupun, as at most joints. Those who witnessed 
this murder by neglect have been busy contacting report- 
ers, trying to get the facts out to the public. The DOC denies 
any impropriety. 

Publications To Read 

By Ed Mead 

You can't expect to understand the world and its politi- 
cal processes unless you have accurate information on 
these subjects. The Middle East, for example, is an impor- 
tant area of concern to the people of this nation - we've 
just fought a war there. But how much do we as citizens 
really know about events in that region, even well publi- 
cized ones, and how good is the analysis of happenings in 
the area that we see on television and in the newspapers? 
How ignorant are we? Ask yourself what the basic terms 
of the Shamir-Peres-Baker peace plan are? You don't know 
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because they have yet to appear in the mainstream media. 
When you do get news it is so distorted it is useless. The 
U.S.-Israel refusal to permit Palestinians to choose their 
own representatives to negotiate the planned capitulation, 
by way of another example, is regarded by the ruling class 
media as a forthright and honorable thing. This same lack 
of information and distorted analysis is taking place not 
only around events in the Middle East, but all over the 
world. 

How can you fight back? You can counter this misinfor- 
mation by reading news and analysis written from a 
different class perspective. So far you've been inculcated 
with bourgeois world view in schools, movies, television, 
etc. But it is possible to read material written from a 
progressive or working class perspective. The following 
publications are some of my favorites. They may not be 
your cup-of-tea, but they are a good source of information 
for those who have open and adventuresome minds. 

World Perspectives is a monthly news magazine con- 
taining alternative news from shortwave sources around 
the world. We have reprints from WP in this issue of the 
PLN : "Amnesty International Condemns Abuse of 
Women Cons" and "Trafficking In Children Con- 
demned." If you want up-to-date news on the important 
happenings taking place all over the world, then this is the 
publication for you. The subscription price for individuals 
is $19.00 per year from World Perspectives, P.O. Box 3074, 
Madison, WI 53704. 

Dollars & Sense, as its name implies, is a magazine that 
deals with the subject of economics. Published monthly, 
D&S prints useful information in areas such as the fall of 
real wages, how the government undercounts unemploy- 
ment figures, the silent depression in the U.S., analysis of 
international trade measures, etc., all written from an easy 
to understand perspective. If you are interested in basic 
economic questions, and want material not generally 
printed in the establishment press, this might be the item 
you are looking for. A one year subscription to Dollars & 
Sense costs $22.95 from the Economic Affairs Bureau, One 
Summer Street, Somerville, MA 02143. 

The Leninist is a monthly newspaper for those who 
have a hankering for hard-core Marxist-Leninist theory. 
They have extensive coverage of all aspects of the interna- 
tional communist struggle, with a special focus on Great 
Britain. Their strong suit is in the area of political analysis 
during a period when much of the rest of the international 
movement is in a state of general retreat. International 
subscriptions to The Leninist are $13.00 for six months, and 
can be obtained from November Publications Ltd., BCM 
Box 928, London, England WC1N 3XX. 

Fight Racism, Fight Imperialism is another one of my 
favorite publications. It is also written from a Marxist-Len- 
inist perspective, and it too is published in England. While 
it is important to be knowledgeable of current events 
taking place around the world, it is equally essential to 
have access to different viewpoints or analysis of those 
events. FRFI is a publication that performs the function of 
political analysis quite well. I highly recommend this 
monthly newspaper. Six month subscriptions can be ob- 
tained for $10.00 from FRFI, BCM, Box 5909, London 
WC1N 3XX England. 

Workers World is a weekly newspaper published in the 

Continued on page 7 
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Publications To Read continued from page 6 

U.S. by the Workers World Party. They have a long and 
progressive history of supporting the struggles of prison- 
ers. WWP Members in the Seattle area help to mail the PLN 
each month. The newspaper has analysis of world events 
as well as news of the struggle of workers and oppressed 
peoples everywhere. This publication is recommended for 
those who want more than the ruling class version of 
reality. Subscriptions are $15.00 a year from Workers 
World, 46 West 21 Street, New York, NY 10010. 

Monthly Review is an independent socialist magazine 
published in the U.S. Recent issues have contained articles 
such as "Peru on the Brink," "Privatization and the Soviet 
Economy," "Failed Banks, Bailouts, and Federal Policy," 
and "The Counterrevolution in Nicaraguan Education." 
The reading is at a more difficult level than some readers 
may prefer, but if it is knowledge you seek then this 
magazine is an important source. Subscriptions can be 
obtained by sending $20.00 to Monthly Review Press, 122 
West 27th Street, New York, NY 10001. 

Palestine Focus covers news and events surrounding 
the struggle of Palestinians to regain a portion of their 
homeland from the Israeli occupiers. This monthly news- 
paper contains coverage of prisoners of the Intifada, the 
truth behind the so-called Peace process, and other areas 
of interest to those seeking a better understanding of un- 
folding events in the Middle East. As Noam Chomsky said 
in the last issue, "No one who is restricted to [the mass] 
media could hope to have a serious understanding of what 
is happening in the Middle East." Subscriptions can be 
obtained from $10.00 a year from Palestine Focus, P.O. Box 
372, Peck Slip Station, New York, NY 10272. 

Indochina Newsletter contains news and analysis of 
events in Asia, with in depth coverage of the struggles 
taking place in Cambodia. It outlines the positions and 
movements of the various factions involved irr ihedight- 
ing, as well as the CIA's continuing role in the region. This 
publication is highly recommended for those seeking a 
better understanding of happenings in that part of the 
world. Published monthly, the newsletter can be obtained 
for $12.00 a year from Asia Resource Center, 2161 Massa- 
chusetts Ave., Cambridge, MA 02140. 

There you have it. In my next review, which may be 
some months from now, I will cover publications dealing 
with issues of importance to national and other minorities. 
These will include materials directed toward women, Af- 
rican Americans, Hispanics, Native Americans, gay and 
lesbian rights, etc., who are struggling for justice. Until 
then, happy reading. 

Prisoner Litigant and Prison Law 
Library Secondary Resource List 

By Robert Pierce 

In the field of law, books that deal with an overall view 
of a topic, those that are used in teaching law, or that are 
encyclopedic in nature, are known as secondary resource 
materials. These secondary resources are essential to the 
jailhouse lawyer when developing strategies on writs 
and/ or when researching the origins of a certain area of 
law. 

It appears that these types of books are the most under- 
developed sort of material in prison law libraries; 
therefore, in an effort to level the playing field against the 
State, The Prison Legal News recommends that every pris- 


oner activist seek to insure that the following list of secon- 
dary resource material is available to prisoners at their 
respective law libraries. If the books are not available, try 
to get these titles added to your local law libraries. We did 
it by using monies from the Inmate Welfare Fund. 

Prisoners' Self-Help Litigation Manual revised second 
edition, by Daniel E. Manville, Oceana Publications Inc., 
New York, 1983. THE BIBLE FOR THE JAILHOUSE 
ATTORNEY! 

Prisoners and the Law, by Ira P. Robbins et. al., Deerfield, 
Illinois, 1985. 

Rights of Prisoners, by James J. Gobert and Neil P. Cohen, 
McGraw-Hill Book Company, New York, 1981. 

The Rights cf Prisoners, 4th edition, by David Rudovsky 
et. al.. Southern Illinois University Press and ACLU, 1988. 

Juror Misconduct - Law and Litigation, by Lillian B. Hard- 
wick and B. Lee Ware, Clark Boardman Company, New 
York, 1990. 

Police Misconduct - Law and Litigation, second edition, by 
Michael Avery and David Rudovsky - under the auspices 
of the National Lawyers' Guild, Clark, Boardman, Cal- 
laghan, Deerfield, Illinois, 1980. 

Prosecutorial Misconduct, by Bennet L. Gershman, Clark, 
Boardman, Callaghan, Deerfield, Illinois, 1985. 

Section 1983 Litigation in State Courts, by Steven H. Ste- 
inglass, Clark, Boardman, Callaghan, Deerfield, Illinois, 
1988. 

Drug Testing - Legal Manual , by Kevin B. Zeese, Clark, 
Boardman, Callaghan, New York, 1989. 

Prison Officials Assault Public 
Records Law 

By Adrian Lomax 

A year ago bills were introduced in both houses of the 
Wisconsin legislature that would have changed the state's 
public records law so that prisoners would no longer have 
any right to inspect government records, including those 
maintained by the Department of Corrections. The bills 
were introduced, at the behest of the DOC, in an attempt 
to silence criticism of prison officials. In the past few years 
Wisconsin prisoners have, in several instances, used ma- 
terials obtained under the public records law to expose 
lies, fiscal mismanagement, and outright malfeasance on 
the part of DOC officials. 

The DOC lobbied hard for the law, claiming the change 
was necessaiy to preserve prison security. Despite strong 
opposition from newspapers, a prisoners' advocacy 
group, the Wisconsin ACLU, and prisoners themselves, 
the bill passed in the State Assembly last November. 

Fortunately, the state Senate took a closer look at the 
DOC's motives, and the bill stalled. At the end of March 
Wisconsin's legislature adjourned for the year, without 
senate approval of the public records bill. The DOC's plan 
is dead ror now. 

T ve heard reports that some other states have attempted 
similar laws. I'm very interested in keeping abreast of any 
national movement to curtail the rights of prisoners to use 
public records laws. If anyone has information regarding 
similar laws proposed or enacted in other states, please 
write: Adrian Lomax, P.O. Box 351, Waupun, WI 53963. 
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From The Editor 

By Paul Wright 

Welcome to another issue of the PLN. We encourage our 
readers to submit articles and information about happen- 
ings in their areas so we can publish them in the paper. 
However, what some folks have done recently is send us 
bundles of documents with no background information. 
For example, one reader in Mississippi sent us about 40 
pages of documents that he had sent to the Justice Depart- 
ment, etc., about bad prison conditions at the Mississippi 
State Prison at Parchman. Rather than send bundles of 
documents for us to wade through, it is far better for you 
to send us articles that are already written and ready to go. 
It is also far cneaperintermsof postage and quicker for us 
to determine if we will publish it or not. A suggestion is 
that articles to PLN about bad prison conditions, etc., 
should also state what is being done about the situation to 
improve it. Prison conditions are bad everywhere; that 
isn't news. What we need to know is how prisoners are 
organizing themselves to improve conditions and other- 
wise struggling for progressive change. 

Our last issue may have had a few more than the usual 
number of typos because I was unable to assist Ed with the 
proof reading. I wasn't able to receive my draft issue in 
time to proof it, as my captors claimed that Dan Pens' 
article discussing how racism is passed from generation to 
generation was "racist." Recently Clallam Bay prison offi- 
cials have taken to censoring any publications that are 
anti-fascist or discussing the subject. For example, a recent 
issue of Covert Action Information Bulletin was banned be- 
cause of an article describing David Duke's racist past. 
Direct Action , the publication of the International Workers 
Association, met the same fate because of a piece on racist 
attacks against immigrants in Europe. We are printing 
Dan's article in this issue. You, our readers, can make up 
your own minds. I can't help but notice that racist litera- 
ture from the Aryan nations and such is allowed to enter 
and circulate within the prison. 

I would also like to thank our prison readers A vi Naf tel, 
John Perotti, and Karl Allars, who have all recently made 
generous donations to PLNbased on settlements and win- 
nings from lawsuits against the Arizona, Ohio, and New 
York state prison systems, respectively. We are always in 
need of donations and appreciate any that our readers 
send to us. We find it especially appropriate when the 
money is from civil rights violators masquerading as 
prison officials. If PLN helps you win your case and vindi- 
cate your rights, please don't fotget us in you moment of 
victory against the forces of evil. 

The PLN benefit tape is now available from our Florida 
address for a mere $7.00 a copy. So please help support our 
work by buying this cassette tape of the latest in experi- 
mental and industrial rock music. 

We are still interested in important dates of prison 
struggles and news for our 1993 prisoners' calendar. If you 
are an artist or know someone who is, please send us a 
sample of your work or let us know if you are interested 
in contributing artwork to the calendar. We want art that 
people won't mind looking at for 30 days at a time, and we 
want to go beyond the usual stuff like clenched fists 
though the bars, etc. 


We are changing the newsletter's name from Prisoners' 
Legal Nezvs to Prison Legal News. When we first started out 
two years ago, virtually our entire readership consisted of 
prisoners and we didn't know if we would still be publish- 
ing four months later. We've been publishing for a long 
time now and we're still going strong. We plan to continue 
putting out the newsletter for as long as it is reasonably 
self-sufficient (in financial terms). Our readership has ex- 
panded beyond prisoners to include friends and families 
of prisoners, prison activists, lawyers, cleigy, revolution- 
aries, and community organizers. As more people realize 
that prisons oppress all of society and it's not just a "pris- 
oner thing" we believe the PLN should reflect this diversity 
in the prison struggle by adjusting our name accordingly. 
Our name will remain the sameoa our various form letters 
until we run out of the old copies. We do not plan to change 
our content or format as our readers seem happy with us 
the way we are. 

If you live in the greater Seattle area, we are always in 
need of folks to help our volunteers fold, staple, and mail 
the PLN on the last Tuesday of the month at the American 
Friends Center in the University District. Please contact Ed 
or myself for more information. Without our outstanding 
volunteers the newsletter would not be possible. So please 
help us if you can. It is only a couple hours, one afternoon 
a month. 

Please check your mailing label and see if it says "final 
issue." Because of the time lag in our use of the bulk mail 
system we are now providing two final issue notices to our 
readers. This means you will receive one "final issue" 
notice and another one before you are removed from the 
mailing list. We hope this will give you plenty of time to 
donate and not miss any issues. We do not have set sub- 
scription rates so we calculate donations against our cost 
of about 50c to produce and mail each copy. When it starts 
to cost us money to send you PLN you will get a "final 
issue" notice. If you are one of our readers in a control unit, 
death row, etc., and you get such a notice, it means we have 
not heard from you in a long time. You need to write and 
let us know if you still want to receive the paper. If you 
have moved or otherwise changed your address, please let 
us know immediately, because the post office will not 
forward the paper to you and return postage costs 40c, a 
sum - we can ill afford to pay. 

Enclosed with this issue you should find a subscription 
flyer (if we are able to get it together in time). Please pass 
it on to someone you think would benefit from reading the 
newsletter. We are now positioned to expand our mailing 
list, and this is the first step in what we hope will be an 
ongoing outreach project. We need your help in reaching 
more people. 

Enjoy this issue of the PLN and pass it along to others 
when you are done with it. Feel free to write and let us 
know what is happening where you are, or with informa- 
tion you think would be of interest to our readers. News 
about upcoming events should be sent to us at least 40 to 
60 days in advance to ensure we can publish them in a 
timely manner. 
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Beating Violates Eighth Amendment 

Alfred Flowers is a Louisiana state prisoner who was 
handcuffed and shackled after a disciplinary hearing, then 
beaten and kicked by three prison guards without provo- 
cation. Flowers suffered a sprained ankle, small abrasions 
and limited movement range q>t his limbs as a result of the 
attack. He then filed suit under sec. 1983, claiming his right 
to remain free from cruel and unusual punishment had 
been violated. The district court ruled in his favor at trial 
and awarded Flowers $3,000 in actual damages, $25,000 in 
punitive damages, plus attorney fees. On appeal the Fifth 
Circuit Court of Appeals affirmed. 

The Court of Appeals held that where excessive force is 
sadistically and maliciously applied by prison officials, the 
eighth amendment is violated regardless of the plaintiff's 
actual injury. This concurs with the Supreme Court's re- 
cent ruling in Hudson v . McvMillan, 112 S.Ct. 995 (1992), 
which also involved the beating of a Louisiana prisoner. 

The court held that Floweri s use of the administrative 
prison grievance system and participation in a hunger 
strike to protest prison conditions was not sufficient 
provocation to justify the beating. These findings also 
supported the award of punitive damages to deter future 
conduct by the prison guards. See, Flowers v. Phelps, 956 
F2d 448 (5 Cir. 1992). 

Washington’s Prisons To Reach 10,000 

Washington state's jammed prisons soon will hold a 
record 10,000 inmates, and the state is stepping up con- 
struction of more cells to head off the unrest that often 
comes with overcrowding. 

"We've been pretty lucky that we haven't had prob- 
lems," such as violence caused by overcrowding, Tana 
Wood, assistant director of prisons, said. 

Corrections Secretary Chase Riveland said the inmate 
population at the state's 13 prisons is at a record daily 
average of 9,750, some 65 percent over their rated capacity. 
It will for the first time reach more than 10,000 inmates on 
a daily basis this summer. 

Wood and Riveland said space for more than 3,300 new 
beds is under construction at Connell, Franklin County; 
Airway Heights, Spokane County; Clallam Bay, Clallam 
County; McNeil Island, and the Washington Corrections 
Center for Women at Purdy. 

Riveland said the major cause of the rising inmate popu- 
lation is sentences. The state's inmate numbers grew by 
17.8 percent from 1990 to 1991, primarily due to new 
commitments of drug offenders, he said. 

From: Seattle Times , 5/28/92 

South Africa Suspends Executions 

On March 27, 1992, the South African government an- 
nounced a temporary moratorium on executions in 
Pretoria. The Minister of Justice said that executions have 
been suspended until an interim bill of rights has been 
agreed upon in negotiations between the government and 
the African National Congress (ANC), who are currently 
involved in negotiating a new constitution. At this time it 
isn't known when an agreement on the constitution will 
be reached because the racist white minority government 
seeks to continue to deny it's citizens the right of one 
person, one vote. 


The Minister of Justice said that even though the carry- 
ing out of executions is temporarily suspended, the courts 
will continue to impose death sentences and the govern- 
ment will continue the legal process of considering 
clemency petitions on behalf of prisoners who have ex- 
hausted all available avenues of appeal. The government 
did not announce the names of the 17 prisoners whose 
clemency petitions had been denied nor which of them 
were political prisoners. A further 257 prisoners remain 
under sentence of death in Pretoria. 

At this time the United States and Japan are the only 
industrial bourgeois democracies who murder their citi- 
zens with judicial sanctions (i.e., impose the death 
penalty). The Bush administration continues trying to en- 
large the federal death penalty to punish more crimes and 
at the same time limit death row prisoners' access to the 
federal courts for review of their death sentences. 

Suit Filed Over Telephone Services 

South Carolina prisoners have filed a class action suit 
under 42 U.S.C. 1 983 and 47 U.S.C. 201 (b) and 202(a) of the 
Federal Communications Act. The defendants are officials 
in the South Carolina DOC and the U.S. Sprint telephone 
company. 

The prisoners allege that the telephone company prac- 
tice of announcing to would be recipients of prisoner 
telephone calls that the caller is in prison is unconstitu- 
tional and violates their right to freedom of speech. The 
Federal Communications Act makes it unlawful for tele- 
phone companies to engage in any type of discriminatory 
practice or subject any person or class of persons to undue 
prejudice or disadvantage. The Act provides for damages 
from the carrier for any such violations. 

A copy of the complaint. Federal Communications Act, 
Motion for Temporary Restraining Order, etc., are all 
available for $2.00or seven 29 stamps from: Creations, P.O. 
Box 2403, Burlington, NC 27216-2403. 

Washington Lifers Prevail 
In District Court 

By John Midgley , Attorney At Law 

U.S. District Court Judge Thomas Zilly has ruled in the 
Powell case that SHB 1457 is ex post facto as applied to Mr. 
Powells first degree murder sentence. The state has been 
directed to determine Mr. Powell's parole eligibility under 
the terms of the "old law," former RCB 9.95.115. The state 
has filed a notice of appeal to the U.S. Court of Appeals for 
the Ninth Circuit, so that court will review Judge Zilly's 
decision. 

Importantly, in turning down one lifer's motion to in- 
tervene in Pozvell, Judge Zilly wrote that "the final decision 
in this case will be binding on all inmates similarly situated 
to petitioner Robert Patrick Powell." Therefore, anyone 
who has -completed (or nearly completed) his or her 20 
year mandatory term (less good time) should ask the 
superintendent for a certification of meritorious conduct 
and a recommendation that the Indeterminate Sentence 
Review Board grant parole. Such a certificate and recom- 
mendation is, of course, necessary under the old law before 
the ISRB can consider parole. Anyone who does get a 
superintendents certification should then ask the ISRB to 
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Washington Lifers Prevail continued from page 9 

consider paroling them. 

I would appreciate hearing from anyone who has 
trouble getting a superintendent to decide whether to 
provide a certification. I would also like to hear from 
people who do get a certification, so we can track progress 
through the ISRB system. Please note that we expect the 
Poioell case to decide the legal issues for everyone, so we 
do not plan to litigate other cases at this point. However, 
we would like to be kept informed of what superinten- 
dents and the ISRB are doing, in case any additional legal 
action is required. I will keep everyone informed of any 
developments in the case. I can be contacted at: Evergreen 
Legal Services, 101 Yesler Way, Suite 301, Seattle, WA 
98104. 


The Prison/Community Alliance (P/CA) is a group of Washington state 
prisoners and concerned citizens whose goal is to abolish the Washington 
state Indeterminate Sentence Review Board, AKA the parole board, and 
bring all indeterminate sentence prisoners under the new SRA guidelines. 

P/CA does not need money, they need people willing to get involved 
and make their voices heard. PLNwill cover new developments as they 
occur. To get involved or for more information please contact: P/CA, P.O. 
Box 276, Kent, WA 98035. 


Staff Box 


Janie Pulsifer Mailing Coordinator 

Rollin Wright Publisher/ Officer Manager 

Dan Axtell Mailing List 

Carrie Roth Printing 


Michael Misrok; Jim McMahan; and Cindy Susat, mailing helpers. Thanks 
to the University Friends Center (4001 - 9tn Ave. N.E.) in Seattle for the use 
of their space to do the mailing. We invite anyone interested to join us at 
the mailing party held on the last Tuesday of each month at 3 p.m. The 
mailing lasts for about one hour, and generally includes a lively discussion 
of prison issues. 


Prison Legal News 

P.O. Box 1684 

Lake Worth, FL, USA 33460 


Non-Profit Org. 
U.S. Postage 
PAID 
Seattle, WA 
Permit No. 1047 


Postmaster: 3549 Requested 






1 

HJI^ III mmil Ilf.!!!®!? Jllslit pi 

Working to Extend Democracy to All 


Vol. 3, No. 7 


July 1992 


New Ruling May Impact Prison Law Library Policies 

By Ed Mead 


A recent decision by the United States Court of Appeals 
for the Ninth Circuit could have broad implications on 
policies governing the operation of inmate law libraries. 
The case addressed the common problems of proper 
training for inmate law clerks; redefining prisoner indi- 
gency requirements; the minimum amount of legal 
supplies that must be provided; and inmate access to 
photocopying facilities. 

The case emerged when prisoners in the Arizona State 
Prison at Florence brought a class action suit against the 
Department of Corrections, pursuant to 42 U.S.C. § 1983, 
alleging that its policies concerning the prison law library 
denied them meaningful access to the courts. The district 
court found in favor of the plaintiff inmates and the state 
appealed, claiming that the lower court's injunction ex- 
ceeded minimum constitutional standards. The Court of 
Appeals affirmed the lower court's decision in all respects. 

One of the most unusual aspects of this case is that the 
court interpreted Bounds v. Smith , which held that the states 
must provide "adequate law libraries or adequate assis- 
tance from persons trained in the law," to mean that the 
Department of Corrections has an affirmative obligation to 
establish a training program for inmate law clerks. The 
specifics of the court-ordered training course are set out in 
some detail in the lower court's ruling (773 F. Supp. 1309). 

The appeals court also tossed out the state's indigency 
policy. Under the old policy, if an inmate had more than 
$12 on his institutional commissary account during the 
previous 30 days, then he could not be considered indigent 
for the purpose of sending out free legal mail or obtaining 
other legal supplies from the law library. The court found 
that it requires about $46 per month for a prisoner to 
purchase needed personal hygiene items from the inmate 
store, and then concluded that it was unconstitutional to 
force a prisoner to choose between necessary personal 
hygiene items and needed legal supplies. 

On appeal the Department also objected to a court 
ordered requirement that it provide typing supplies, file 
folders, and brief covers and bindings, on the ground that 
no prisoner could require them for meaningful access. The 
Court of Appeals upheld the district court in this respect 
as well. What is more important, the state challenged a part 
of the district court's injunction authorizing photocopying 
of legal papers, which were defined as briefs, exhibits, 
interrogatories, motions, discovery requests, and many 
other documents that could be interpreted as supportive 
of legal pleadings. In upholding the ruling below, the 
appeals court held: "Litigation necessarily requires some 
means of accurate duplication... Photocopying is a reason- 
able means of providing the necessary copies." They said. 
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"it would be needlessly draconian to require all inmates to 
copy documents by hand." ( Infra at 1510.) 

Throughout its appeal the state argued that the constitu- 
tion does not require the extensive relief granted to prisoners. 
The Court of Appeals answered by saying, "[s] imply because 
the Constitution does not require such items to be provided 
does not mean that it is inappropriate to order them in the 
course of fashioning a remedy." The appeals court went on 
to award attorney fees to the inmates. 

This case represents a major shift in the court's thinking 
on the subject of prison law libraries, with significant 
implications for both prisoners and law librarians. Those 
interested in studying this case in more detail should first 
read the district court's original ruling (cited above), as 
well as the holding of the Court of Appeals. See, Gluth v. 
Kangas, 951 F.2d 1504 (9 Cir. 1991). 

42% Of D.C. Young Black Men 
Said To Be In Justice System 

More then 40 percent of the black men age 18 to 35 in 
the District of Columbia were "firmly in the grip of the 
criminal justice system" on an average day last year, ac- 
cording to a study by the National Center on Institutions 
and Alternatives (NCIA), an Alexandria, Virginia, based 
organization that promotes alternatives to incarceration. 

"In effect, the social safety net has been replaced by a 
dragnet," NCIA President Jerome G. Miller said, "sweep- 
ing up the most energetic and vital segments of 
Washington's population into a criminal justice system 
capable only of further damaging future prospects for 
employability and productivity." 

Using District of Columbia government reports, Dr. 
Miller calculated that 12,500 District residents were in local 
jail facilities or federal prison on an average day last year, 
and that 7,800 of those were black males of age 18 to 35. 
That represents 15 percent of all the black males in that age 
group in the city, he said. 

Another 6,000 black men were on local probation, plus 
3,700 on local parole and 1,300 on federal probation or 
parole. About 3,500 young black men were free on bond 
awaiting disposition of criminal charges. In addition, there 
were about 1,500 outstanding felony warrants and 2,000 
outstanding misdemeanor warrants for the arrest of 
young black men. 

Allowing for duplication of counting and repeat offend- 
ers, Dr. Miller concluded that 42 percent of the black men 
were either under direct correctional supervision, on bond 
awaiting disposition of criminal cases, or being sought on 
warrants for their arrest. "The implications of these one- 

Continued on page 2 
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42% of Young Black Men continued from page 1 

day figures are ominous," he said, because they suggest 
that if present policies continue, 75 percent of black men 
will be arrested and jailed at least once between the ages 
of 18 and 35. 

Miller cited earlier studies indicating high arrest rates 
for black males, such as a 1990 Sentencing Project finding 
that the United States leads the world in incarceration, 
with the highest rates among black males. "One must 
question a public policy which results in this type of 
outcome," he said. 

Report: For a copy of Hobbling a Generation: Young 
African-American Males in D.C.'s Criminal Justice System or 
additional information, contact the National Center on 
Institutions and Alternatives, 635 Slaters Lane, Suite 
G-100, Alexandria VA 22314. (703) 684-0373. Fax: (703) 
684-603 7. 

Federal Cons Needn’t Exhaust 
Administrative Remedies 

A prisoner in a federal correctional institution filed a 
civil rights lawsuit seeking damages only for alleged de- 
liberate indifference to his medical needs resulting from a 
back operation and a history of psychiatric problems. The 
suit was brought pursuant to Bivens v. Six Unknown Fed. 
Narcotics Agents , 403 U.S. 388 (1971), which allows lawsuits 
against federal officials for violations of constitutional 
rights. His suit was dismissed on the ground that he had 
failed to exhaust the Federal Bureau of Prisons' adminis- 
trative remedy procedure. 

This grievance procedure supposedly has rapid filing and 
response timetables to promote the efficient resolution of 
disputes over inmate grievances, but the regulation govern- 
ing the grievance procedure dos not provide for any kind of 
hearing or for the granting of any particular type of relief. The 
dismissal of the suit for failure to exhaust the grievance 
procedure was upheld by an appeals court, despite the pris- 
oner's argument that he was not required to exhaust his 
administrative remedies because he sought only money 
damages which the grievance procedure could not provide. 
McCarthy v. Madigan, 914 F.2d 1411 (10 Cir. 1990). 

The U.S. Supreme Court reversed this ruling, reinstat- 
ing the suit, and holding that exhaustion of the Bureau of 
Prisons' administrative procedure is not required before a 
federal prisoner can file a Bivens civil rights action solely 
for money damages. 

The Court noted that Congress has not specifically re- 
quired exhaustion of a federal prisoner's administrative 
remedies before filing a Bivens claim. A six Justice majority 
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of the Court found that the grievance procedure's short, 
successive filing deadlines and the absence of any mone- 
tary remedy heavily burdened the inmate's individual 
interests and outweighed any countervailing Bureau of 
Prisons' interest favoring exhaustion. The filing deadlines, 
they noted, give an inmate only 15 days after an incident 
to file a formal written complaint with the prison warden, 
and such short deadlines "create a high risk of forfeiture 
of a claim for failure to comply." 

The Justices found that the interest of the Bureau of 
Prisons did not weigh heavily in favor of exhaustion "in 
view of the remedial scheme and particular claim" pre- 
sented in this case, "The Bureau's alleged failure to render 
medical care implicates only tangentially its authority to 
carry out the control and management of the federal pris- 
ons. Furthermore, the Bureau does not bring to bear any 
special expertise on the type of issue presented for resolu- 
tion here." Additionally, judicial economy is not furthered 
by exhaustion of the administrative remedies, since no 
formal fact finding hearing is held, and therefore, no fac- 
tual record "of the type that can be relied on" for 
disposition of a prisoner's claim is created. See, McCarthy 
v. Madigan, S.Ct. , 60 U.S.L.W. 4191 (March 4, 1992). 


Classification Does Not Violate 
Eighth Amendment 

Frank James was a probation violator in the Milwaukee 
County Jail in Wisconsin. He was attacked by a parole 
violator over a gambling debt and had his neck broken 
rendering him a quadriplegic. James filed suit under § 1983 
claiming that jail officials had violated his eighth amend- 
ment right to remain free from attack on his person 
because of the jail classification system which housed pro- 
bation violators together with parole violators without 
regards to their criminal histories. The district court ruled 
in defendants favor at trial and the Court of Appeals for 
the Seventh Circuit affirmed. 

The Court of Appeals analyzed numerous eighth 
amendment cases involving the right of personal safety in 
prison. The court states that mere negligence to safety is 
not enough to violate James' rights. "Plaintiff must show 
actual intent or deliberate indifference on the part of state 
actors in order to make out an eighth amendment claim." 
It then defined deliberate indifference as "recklessness in 
a criminal subjective sense; disregarding a risk of danger 
so substantial that knowledge of the danger can be in- 
ferred." It states a prisoner normally proves such actual 
knowledge by notifying prison officials of the threat to his 
safety or by showing a strong likelihood of violence. 

The appeals court affirmed dismissal of James suit be- 
cause he offered no concrete proof, such as statistical or 
comparative evidence, to show the classification policy at 
the jail was the actual causal factor in the attack. See, James 
v. Milwaukee County, 956 F.2d 696 (7th Cir. 1992). 
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The Pen Is Mightier Than The Sword 

By John Adams 

I'm a prisoner at the Washington State Penitentiary in 
Walla Walla, Washington. I've been incarcerated for more 
than a decade. In 1984, I began studying the law while 
fighting for my life after stabbing another inmate to death. 
Eventually, my criminal law studies lead me to civil litiga- 
tion and my legal work consists also of challenging prison 
conditions and bringing damage claims against prison 
officials. Through all my years of "hands on" experience, 
petitioning the courts for redress, I can tell you with con- 
fidence; "The Pen Is Mightier Than The Sword." 

The other day, I had received an unexpected surprise in 
the mail. Convictions Magazine, Volume I, Number 4. While 
reading the magazine, I ran across "Convictions Chron- 
icles", on page 26. There is a short section titled "1991 
Marked By Prison Uprisings." While reading about the 
eight prison uprisings in the United States and other parts 
of the world, I felt sympathy for the victims of the upris- 
ings as well as anger toward the prisoners who 
participated in the uprisings, who played the game the 
swine's way. 

At the Washington State Penitentiary, certain inmates 
brought suit against the Governor of the State of Washing- 
ton and various officials of the State of Washington 
Corrections System, alleging that the conditions at the 
penitentiary amounted to cruel and unusual punishment 
in violation of the Eighth Amendment. Among the condi- 
tions attacked by the inmates were overcrowding, 
inadequate medical care, increasing violence, the continu- 
ation of a lockdown, insufficient and poorly trained 
guards, improper classification of inmates, torturous con- 
ditions in isolation, segregation, and protective custody 
units, inadequate physical plant, and inadequate voca- 
tional, educational, and recreational opportunities. United 
States District Judge Jack E. Tanner found that the peniten- 
tiary was constitutionally deficient in a number of areas 
and awarded broad injunctive relief. 

The District Court found high levels of violence at the 
penitentiary, both among inmates and between inmates 
and guards. In the two years preceding the District court's 
opinion, eight inmates and two guards were killed. 

There was a pattern practice of brutality and harass- 
ment by prison guards. It was encouraged by peer 
pressure among the guards and facilitated by indifference 
on the part of the administration. The prison guards were 
inadequately trained and supervised. 

The level of violence was caused by overcrowding, 
idleness, deterioration physical plant, inadequate medical 
care, and "other conditions." The prisoners were suffering 
from psychological deterioration, which created an atmos- 
phere of fear, anger, and frustration in the prison. 

Prison officials imposed three lockdowns to curb 
violence. 

Prison conditions were so deplorable and tension be- 
tween the guards and inmates so high, one prisoner had 
to be taken to the hospital for examination of injuries 
caused by a guard's insertion of a night stick up his rectum. 

Since Hoptoivit v. Kay, 682 F. 2d 1237 (9th Cir. 1982), 
several law suits have been filed by prisoners challenging 
prison conditions at the penitentiary and injunctive relief 
has been awarded for the prisoners. Two of the most 


notable cases are Tribble v. Gardner , 860 F. 2d 321 (9th Cir. 
1988), and Wetmore v. Gardner , 735 F. Supp. 974 (E.D. Wash. 
1990). 

In "Convictions Chronicles", Edward Koren, Staff At- 
torney at the ACLU National Prison Project, stated, "It's 
inevitable that prison uprisings are going to happen until 
we can change our policies with respect to prisons and the 
way we treat prisoners." I couldn't agree more! 

One of the reasons you are confined under such atro- 
cious conditions is the failure of all of you to exercise your 
constitutional right of access to the courts, Bounds v. Smith , 
430 U.S. 817, 821; 97 S. Ct. 1491 (1977); to change "our 
policies with respect to the way they treat prisoners." 

Tearing down the prison, destroying state property, 
taking guards hostage, killing each other, killing your 
captors and rioting fuels a vengeance and increases ten- 
sion between the prisoners, guards and the prison 
administration. Fueling a vengeance angers the soul and 
leads one farther away from resolution. 

Until you can set aside your animosities and pessimistic 
attitudes and participate in a "quiet" demonstration by 
petitioning the courts which will have a say concerning the 
conditions under which you are incarcerated, you can 
expect to remain confined under brutal and dehumanizing 
conditions. 

The pen is mightier than the sword! 

[Editor's Note: While we like to print articles from 
readers, such as the above, we want folks to note that views 
such as that expressed by Mr. Adams are a bit myopic. The 
courts are a part of the problem, not the solution. Although 
we can in some cases get the judicial system to relieve the 
more excessive pressure inflicted by the boot on our col- 
lective necks, the courts are not about to actually remove 
that boot. Look at all of the litigation filed by such cases as 
Hoptoivit, and you will see that those cases which have not 
been directly reversed (as Hoptoivit was) have been sub- 
stantially gutted by other rulings. The solution lies in long 
term organizing, both inside and out, for more just form 
of social order.] 

Deaf inmates Certified As Class 

Doris Clarkson is a deaf New York state prisoner who 
filed suit under 42 U.S.C. § 1983 because the women's 
prison at Bedford Hills, New York, lacked any type of 
____Jacilities for deaf prisoners. At this point in the legal proc- 
ess the case primarily involves procedural issues, such as 
class certification, motions for dismissal by the defendants, 
claims of improper venue, etc. 

The court held that the action is not mooted by Clarkson's 
release on parole and granted class certification with two 
sub-classes consisting of male and female deaf prisoners. The 
court also granted the motion to intervene of two prisoners 
and denied similar motions by two other prisoners. 

The plaintiffs allege that because of their hearing loss 
they are "in a prison within a prison," unable to communi- 
cate with others, receive medical treatment, participate in 
educational and rehabilitation programs, defend them- 
selves in disciplinary hearings and exercise their rights to 
grievance, transfer, classification and good time proce- 
dures. The suit seeks injunctive and declaratory relief and 
is being litigated by the Legal Aid Society in New York City. 
See, Clarkson v. Coughlin, 783 F.Supp. 789 (S.D. NY, 1992). 
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Editorial Comments 

By Ed Mead 

Welcome to another issue of the newsletter. I've been so 
busy putting out a special issue of the PEN for prison law 
libraries across the country that I have not had much time 
to write my comments for this month. We are sending out 
a special version of the PEN to prison law libraries in all 
state and federal maximum and medium security facilities. 
That's about six hundred joints. We hope that by doing this 
we can increase our institutional subscriber base. If suc- 
cessful in terms of new subscriptions, this effort will help 
to alleviate a lot of our chronic shortages of money. Our 
incarcerated comrades can assist with this project by driv- 
ing on your local law librarian to order one or more 
subscriptions to the PLN for prisoners at your place of 
confinement. Our institutional rate is just $25 per year. 

These law librarians could be paying $198.00 for the 
Criminal Justice Newsletter , or $249.50 a year for the ten- 
page Corrections Digest , or $138.00 per year for the monthly 
Jail & Prison Law Bulletin , or $30.00 for the 4-page monthly 
Crime & Delinquency News. The PLN contains a digest of 
news and information from all these sources, plus much 
more. We are offering something that is increasingly rare 
in the legal publishing business: value. There isn't another 
source where so much legal information can be obtained 
at such a reasonable rate. 

Another reason for my being so rushed this month is 
that Paul, my co-editor, has been transferred from Clallam 
Bay and is on his merry way here to scenic Monroe. We 
were both in the same prison a several years ago, until we 
decided to start republishing the Red Dragon newsletter 
together. Elements within the administration called it a 
communist-subversive publication that advocated terror- 
ism and shipped Paul out to Walla Walla. It will be nice to 
have him back. But with him in transit for the past several 
weeks I've been relegated to doing the whole paper on my 
own. That's a lot of work. In future issues, though, well 
be working together instead of trying to do all this by way 
of correspondence. Hopefully well be able to put out an 
even better newsletter for you. Those of you who corre- 
spond with Paul should now send your mail to him in care 
of this address (it is listed in the box on page two). 

And on that note I'll shut it down for this month. 
Remember that we continue to need your donations. Paul 
and I have to pay all shortfalls in PLN income out of our 
38 cents an hour prison wages. We don't mind doing all 
the reading, writing, and typing to get this paper to you 
each month. In fact it is a labor of love. But when we have 
to dig into our meager commissary accounts, and in the 
process go without our customary zu zus and warn warns 
from the store, then all of a sudden we ain't so loving any 
more. So the bottom line is that you should try to ensure 
that it does not cost us money (forget about all of the work 
we do) to send you this newsletter each month. Contribu- 
tions should be sent to our Florida address. 

Let me leave you with a nice quote Phillip Berrigan 
made when referring to the Ohio-7 conspiracy defendants: 
"Thank God for [people who] have some life in them and 
some conscience, some anguish over others... Gandhi used 
to say that those who do nothing are far more guilty than 
those who do violence against tyranny." See you next 
month. 


No Room For Police State In America! 

America is againbeing set adrift upon shifting sand, just 
when our economy is so fragile. And so the Police State 
enters its battle cry, "Let's get tough on crime!" Then we 
watch the prime time results. Anarchy momentarily ex- 
plodes, then the police move in to "control the situation 
and restore order." 

It is the job of the police to protect society. 

Why have our Police Officials found it so convenient to 
attack and destroy the very foundation of our American 
Heritage? I am referring to the United States Constitution. 

The fact is my fellow Americans, it is the mentality of 
the Police State to strip individual citizens of their consti- 
tutional Rights. Such rights as freedom of speech; the right 
of citizens to be active participants in our government; the 
protection from police brutality, illegal arrest, search and 
seizure. 

In historical times the Police State resorted to the ma- 
nipulation of the masses by isolating special groups by 
labeling them as enemies of the state. Witch hunts, relig- 
ious crusades, - political hate groups, racism and other 
social gremlins are among the known ploys. Why were 
these things promoted? Pointedly ignorance, suspicion 
and the fears of the masses have always sat conveniently 
within the manipulative grasp of the Police State. 

America has the highest crime rate and the world's 
predominate drug problem. Why? 

"Criminals have too many rights," is the campaign 
slogan that's vigorously waved in our faces. In fact the 
only rights the accused did have, had been the United 
States Constitution. Now it has been deemed lawful for the 
Police State to arrest and search you and then seize every- 
thing you have. The Police State does not have to charge 
you with anything, they merely need to accuse you or 
simply claim to suspect you of criminal wrong doing. 

What gives drug peddlers the authority to sell their 
stock at the covered prices that they do? Ask yourself these 
questions. It certainly isn't because the narcotics them- 
selves are particularly valuable or difficult to produce. 

Our Police State gives the street drug peddler the very 
means to manipulate drug dependent individuals to stoop 
to the levels that they do to maintain that necessary next 
fix. Who knows this better than those people most likely 
to profit from a "War on Crime?" 

What would happen if the use and possession of nar- 
cotic was suddenly elevated to the same status as the use 
and possession of alcohol? Certainly a lot of people would 
still be determined to abuse narcotics, just as many indi- 
viduals abuse alcohol. But what would happen to our 
current national crime rate? Organized crime, street gangs, 
black market economies and corrupt officials alike would 
find their future drug profits stripped away from them. 
The Police State would lose a huge portion of their argu- 
ment and grasp over our Constitutional Protection from 
them as well. 

Huge prison populations would collapse, and so would 
the need for the monstrous tax budgets to warehouse 
people with drug problems. Then the social threat of drug 
abuse could be regulated to where it belongs: in the hands 
of educators and medical treatment. 

When someone is labeled a "criminal" before he is 
convicted by Due Process, that type of "criminal" could 
very easily be you. Do you have too many rights? 
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Supreme Court Chides Ninth Circuit Con Awarded $1,500 

On Delays in Harris Execution For inadequate Book Access 


California's execution of Robert Alton Harris - the 
state's first execution in 25 years - has highlighted tension 
between the U.S. Supreme Court and the Ninth Circuit 
U.S. Court of Appeals over the death penalty appeals 
process. 

Judges on the Ninth Circuit issued four last-minute 
stays of execution for Harris, and the Supreme Court 
promptly rejected each claim made on his behalf and lifted 
each stay, with members of the court remaining awake 
throughout the early morning hours of April 21 to do so. 
By dawn, the patience of the supreme Court majority was 
wearing thin, and the court issued an unusual order pro- 
hibiting any further stays of Harris's execution for any 
reason. 

"No further stays of Robert Alton Harris' execution 
shall be entered by federal courts except upon order of this 
court," the Supreme Court said, with Justices Harry A. 
Blackmun and John Paul Stevens dissenting. Harris was 
put to death in the gas chamber at San Quentin State Prison 
less than an hour later. 

Observers on both sides of the issue said the order 
barring such actions by a lower court before they could 
occur was unprecedented, but disagreed about who was 
at fault, the Supreme Court or the Ninth Circuit. "I've 
never heard anything like this,"New York University law 
professor Stephen Gillers said. "It's like criticizing a mem- 
ber of your family in the presence of a stranger." 

Henry Schwarzschild, former director of the ACLU's 
Death Penalty Project, said the Supreme Court's final, 
preemptive order was "not only injudicious but also a 
profoundly unjudicial response." For the Supreme Court 
to respond angrily to claims that were significant enough 
to have been taken seriously by federal appeals court 
judges was "offensive to the legal profession and certainly 
to the judicial calling," Mr. Schwarzschild said. 

In days following the Harris execution, the debate over 
what had occurred continued. Judge Stephen Reinhardt of 
the Ninth Circuit gave a speech at Yale Law School harshly 
criticizing the Supreme Court. 

Judge Reinhardt asked: "Is it proper for the Supreme 
Court to issue an order denying all other federal courts the 
ability to exercise the power given them, not by the Su- 
preme Court, but by law?" The Harris case was "a 
nightmare," he said. "It served no one well. The process 
was ugly, cruel, injudicious. At a critical time in history, 
the American legal system failed to function fairly or well." 

Another Ninth Circuit judge, John T. Noonan, wrote an 
"op-ed" article for The Nezv York Times accusing the Su- 
preme Court of requiring lower federal courts to place a 
state's schedule for an execution above the obligation of a 
federal court to exercise its jurisdiction in a case that has 
been brought properly before it. That amounted to requir- 
ing "treason to the Constitution," Judge Noonan wrote. 

From: Criminal Justice Newsletter 


A prisoner housed in a maximum security building at 
a Delaware prison filed a lawsuit challenging the ade- 
quacy of the legal resources available to him. The court 
found the legal resources provided constitutionally inade- 
quate and awarded him $750 in compensatory and $750 in 
- punitive damages, as well as attorneys' fees. The court also 
ordered prison officials to devise a new plan for furnishing 
legal resources for maximum security inmates and submit 
it for court approval. 

Evidence in the case showed that maximum security 
inmates were only allowed limited physical access for one 
hour, one at a time, to a "satellite" law library, with limited 
materials, following a written request, with an indefinite 
waiting time after such requests. 

Inmates were also furnished with a system whereby 
they could request photocopied cases from the main law 
library, but they were generally limited to five cases per 
-week,^md^hacLto furnish full and accurate volume, page, 
and sometimes also date citations to receive them. The 
court found that the materials in the satellite library, some 
of which were outdated, sometimes made it difficult for 
inmates to provide such citations. 

Paralegal assistance was available, but the court noted 
that the paralegals were told not to "provide any advice" 
and were insufficiently trained, so that their work was 
"neither thorough nor particularly accurate." Abdul-Akbar 
v. Wilson , 775 F.Supp. 735 (D.Del. 1991). 

Prison Dentist Sues To Hide AIDS 

A dentist who has treated patients at the Metropolitan 
Corrections Center, Chicago's federal prison, recently filed 
a lawsuit trying to prevent the Bureau of Prisons from 
disclosing the fact that he has AIDS to anyone except in 
medically justified cases. 

In what lawyers say may be the first case in the U.S. of a 
health care worker filing suit to. prevent disclosure of infor- 
mation on AIDS infection, the dentist is identified only as a 
bureau employee who is a health care professional. 

The suit, filed by the Illinois American Civil Liberties 
Union lawyers, says the dentist fears he is in danger from 
inmates and is concerned he will be discriminated against 
and ostracized now that his AIDS infection has been 
revealed. 

The Bureau of Prisons issued a press release saying the 
dentist had notified the bureau "that he has AIDS." The 
release said "there is an extremely low risk of HIV trans- 
mission to any of his patients," but said the agency was "in 
the process of notifying ail the dentist's former patients of 
this matter. "A federal prisons official said the bureau 
intends to notify each of the approximately 2,800 patients 
the dentist treated at the Chicago facility. 

The dentist is no longer working at the center in any 
capacity and has withdrawn from the clinical practice of 
dentistry, said a spokesman for the bureau. "While the infec- 
tion risk is virtually zero," the bureau said, "in an abundance 
of caution [we are] currently in the process of notifying all 
the dentist's former patients ... and will be offering testing 
and counseling to them" at federal expense. 

A toll-free number (1-800-554-4847) has been estab- 

Continued on page 6 
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Prison Dentist Sues continued from page 5 

lished for former inmates seeking information on whether 
they have ever received clinical care from the dentist and 
to arrange free HIV testing. 

The only documented case in which patients contracted 
AIDS during medical or dental treatment involved Dr. 
David Acer, a Florida dentist who died of AIDS last year. 
Seven of his patients tested positive for HIV; one has died. 

CBCC Guard Arrested 

Edward Fulleton, 44, a guard at the Clallam Bay Correc- 
tions Center (CBCC) in Clallam Bay, WA, was arrested at 
the prison and led away in handcuffs on April 17, 1992. 
Fulleton was a former foster parent who is charged in 
Lewis county with one count each of statutory rape in the 
first, second and third degree and indecent liberties. 

Court records state that Fulleton began abusing a 7 year 
old girl in his care by fondling which progressed to sexual 
intercourse by the time the victim was 12. The investiga- 
tion is continuing and he may be charged with additional 
counts involving at least 4 additional victims. 

Fulleton is currently in the Lewis County Jail on a 
$150,000 cash bail bond. 

Fulleton was hired by CBCC in 1989 and worked in 
various assignments including control 2 and IMU. CBCC 
public relations official Paula Norris claims there is no 
official reaction to the arrest but says, "It's surprising, 
that's all I know." 

Peninsula Daily News , May 2 , 1992 

Involuntary Medication Violates 
Due Process 

Christopher Breads is a prisoner in the Erie County Jail 
in New York state who was forcefully injected with psy- 
chotropic drugs by jail officials. He filed suit under § 1983 
claiming his right to due process had been violated. The 
defendants moved for summary judgment which the dis- 
trict court denied. 

The court held that there is a substantive due process 
right under the constitution to remain free from involun- 
tary psychotic medication. The court noted that the 
defendants had not made a finding that Breads suffered 
from serious mental illness nor had the decision to medi- 
cate him been reviewed by another psychiatrist after the 
initial prescription. 

The court held that because numerous issues of material 
fact existed, summary judgment was inappropriate and 
the case should proceed to trial. See, Breads v. Moehrle , 781 
F.2d 953 (W.D. NY, 1991). 

Confiscation Of Legal Papers 
States Claim 

Charles Brownlee, a Wisconsin pretrial detainee filed a 
civil rights complaint, pursuant to 42 U.S.C. § 1983, after 
jail officials confiscated legal documents relevant to a law 
suit he had filed. That suit claimed he'd been denied access 
to a dentist for treatment of severe pain, and that such 
denial was in retaliation for his having complained about 
the jail doctor and his allegation that one defendant had 
loosed mentally ill inmates on him so he would be as- 
saulted. The district court dismissed the suit as "frivolous" 
before the defendants could respond. 

The Court of Appeals for the Seventh Circuit reversed 


and remanded. The court noted that a prisoner's com- 
plaint only need outline a violation of a statute or a 
constitutional provision and connect the named defen- 
dants to the violation in order to state a claim. 

The court held that Brownlee's above claims were not 
frivolous and were entitled to a hearing on their merits by 
the district court. The court notes that most prisoner civil 
rights suits are frivolous but district judges must not as- 
sume all are and dismiss them by rote throwing "out the 
haystack, needle and all." See, Brownlee v. Connie , 957 F.2d 
353 (7 Cir. 1992). 

NJ Prisoner Wins Censorship Suit 

In April, 1991, New Jersey DOC officials at the Trenton 
prison banned MIM Notes (journal of the Maoist Interna- 
tional Movement) because it contained articles on 
oppression at Trenton. The DOC said all future issues 
would also be banned. One of the prisoners, Kevin 
Thomas, filed suit in state court challenging the censorship 
and won. On March 31, 1991, the New Jersey Court of 
Appeals ruled that the DOC had violated its own rules in 
censoring MIM Motes. 

Political and revolutionary literature is a key effort in 
the struggle for progressive change in the Amerikan gulag 
and all efforts must be made to challenge prison officials 
efforts at censorship. MIM regularly reports on prison 
struggle around the country as well as providing news and 
analysis from a Maoist perspective. For more information 
write to: MIM Notes, P.O. Box 3576, Ann Arbor, MI. 48106- 
3576. 

Confinement Of Insanity Acquittees 
Who Have Regained Sanity 
Struck Down 

On May 18, 1992, the U.S. Supreme Court struck down 
on due process grounds a Louisiana statute that permits 
insanity acquittees to be confined to a mental institution 
on dangerousness grounds until they prove that they are 
not dangerous. Once an insanity acquittee has recovered 
his sanity, the basis for holding him in a psychiatric facility 
has evaporated and he may no longer be held on that basis. 
Justice White wrote for the 5-4 majority. 

There are three problems with the state's attempt to 
perpetuate the defendant's detention on the basis of his 
dangerous antisocial personality. White said. First, assum- 
ing continued confinement were constitutionally 
permissible, the defendant could not be kept in a mental 
institution against his will unless the state conducted a 
civil commitment proceeding in which it proved the de- 
fendant's current mental illness and dangerousness. 
Second, at that hearing, the defendant would be entitled 
to the protections constitutionally required in a civil com- 
mitment proceeding. Third, the substantive component of 
the due process clause bars the state's action in the absence 
of either a criminal conviction or a finding of mental illness 
and dangerousness. 

Justice O'Connor concurred in part and in the judg- 
ment. Justice Kennedy, Chief Justice Rehnquist, Justice 
Thomas, and Justice Scalia dissented. They argued that the 
majority effectively overruled Jones v. U.S. , 463 U.S. 354 
(1883), which they said distinguishes criminal from civil 
commitment. See, Foucha v. Louisiana , S.Ct. (1992). 
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Inmate Assaulted By Guard Wins Suit 

An inmate's suit claimed that he was beaten by a num- 
ber of officers in the presence of the sheriff. The court 
found that the beating was unprovoked. It was possible 
that the inmate had been talking loudly, but "that was no 
justification for beating him." 

"In this case, the evidence shows there was no need for 
the application of brutal force" against the inmate, espe- 
cially in light of the fact that a number of officers were 
present. "The evidence demonstrates that force was not 
used in a good faith effort to restore discipline," but rather 
intentionally to inflict unnecessary harm on the inmate. 
The court therefore awarded $2,500 in damages against the 
sheriff in his official capacity. McNeal v. Owens , 769 F.Supp. 
270 (W.D. Tenn. 1991). 

Prisoner Litigants May Be Shackled 
In Court 

Winston Holloway is an Arkansas prisoner who filed 
suit under § 1983 claiming that living conditions in the 
state prison's segregation unit violated the eighth amend- 
ment. At trial the jury ruled in favor of prison officials on 
all claims. 

On appeal Holloway claimed that he had been denied 
a fair trial on his eighth amendment claim because the jury 
saw his prisoner witnesses and him in shackles. The Court 
of Appeals for the Eighth Circuit disagreed and affirmed 
the jury's verdict. 

The Court of Appeals held that the shackles added 
nothing to the case that was not known to the jury because 
Holloway and his witnesses appeared in prison clothes 
before the jury, the nature of the case and claims made it 
apparent that Holloway was a prisoner. The plaintiff's 
status as a prisoner had no bearing on his civil rights case 
and the judge issued a cautionary instruction to the jury 
that they disregard the shackles in considering the case. 
Thus, Holloway was not deprived of this right to a fair trial 
by being seen in shackles by the jury. 

The court went on to add that this case does not mean that 
the use of shackles in a prisoner civil rights case may never 
rise to reversible error. It states: "This court does not endorse 
a general policy of parading inmate civil plaintiffs or their 
witnesses before the jury in shackles. In these cases, the 
district court has responsibility to ensure reasonable efforts 
are made to permit the inmate and the inmate's witnesses to 
appear without shackles during proceedings before the jury. 
When this is not feasible, the district court should take appro- 
priate action to minimize the use of shackles, to cover 
shackles from the jury's view, and to mitigate any potential 
prejudice through cautionary instructions." See, Holloway v. 
Alexander , 957 F.2d 529 (8 Cir., 1992). 

Test For Calling Witnesses At 
Disciplinary Hearing 

An inmate was found giailty of fighting and creating a 
dangerous disturbance on the basis of his being identified 
in a photo of the fight by an unidentified person. At the 
disciplinary hearing, he denied the charges and requested 
the name of the unnamed source who had identified him 
from the photograph and the names of the inmates he had 
allegedly fought with. He also asked for more time to 
prepare his defense. All these requests were denied. 


An appeals court has found that the prisoner is entitled 
to a new disciplinary hearing because he was not given the 
name of his accuser, nor did the Department of Corrections 
provide any reason for its failure to disclose this informa- 
tion. Failure to either disclose the name or the reason for 
nondisclosure violated the Department of Corrections' 
own rules and the inmate's right to due process of law. See, 
Shea v . Edwards , 581 N.E.2d 822 (111. App. 1991). 

Toward An Understanding Of 
Today’s Economic Terms 

By Ed Mead 

We all hear so much about economic indicators these 
days, but do any of us really understand anything about 
them, or what they mean? How important are terms like 
the Consumer Price Index, Balance of Trade figures. Total 
Money Supply, Private Housing Units Started, Industrial 
Production, New Orders Durable Goods, the Prime Rate, 
Gross National Product, Unemployment statistics, and 
many other esoteric forms of financial jargon? Which of 
these terms are important, and which are merely smoke 
being thrown in our eyes by the government in an effort 
to conceal the actual state of the national economy? Today, 
while the economy is in such a mess, it is important for 
people to have some minimal grasp of existing economic 
realities. I do not claim to be an expert in these matters, 
although I can share with you some of the conclusions I've 
reached as a result my observations and experiences. 

All of the terms mentioned above, while certainly of 
some minimal value, are basically useless when trying to 
get a firm grasp of the shifting trends in the nation's 
economic health. One of those figures or another may go 
up or down, but they do not tell us a whole lot about how 
things really are. There is one figure, however, that does 
better than all the rest, and it is one you seldom hear 
mentioned. The term is industrial or manufacturers' in- 
ventories. If you keep an eye on this figure, then you will 
have a good feel for the direction in which the economy is 
moving. This may at first sound overly simplistic, so let me 
explain it in a little more detail. 

Strange as it may seem, one of the central problems of 
capitalism is that it is too efficient. It has developed the 
nation's productive capacity beyond the limits of the 
Amerieaivpeople to consume all it produces. This problem 
is called "over production." Once domestic markets are 
saturated, manufacturers seek foreign markets, where 
they enter into conflict with capitalists from other indus- 
trialized nations who are experiencing the same 
difficulties and are seeking to capture these same foreign 
markets. What is called competition on the domestic level 
becomes inter-imperialist rivalry when done on the inter- 
national scene. It leads to war. 

Anyway, getting back to the problem of over produc- 
tion, the factories are so efficient that they produce more 
than can be consumed. So inventories pile up, workers are 
laid off, factories close down, e ter Farmers bury truckloads 
of produce and dairy men dump milk into the ground 
rather than sell it at a loss, because there are too many of 
these items on the market. This is taking place while poor 
people are starving. They go hungry while there is too 
much. The crisis is one of over production, and it is 
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Toward An Understanding continued from page 7 

endemic to the logic capitalism. 

So the figure to watch is production inventories. If they 
are high, then idle productive capacity will also increase, 
as will unemployment. Things like new housing starts, the 
ups and downs of the stock market, the prime rate, and so 
on, do not go to the very heart of the problem. Figures on 
manufacturers' inventories do. 

Where are inventories now? They are growing. The big 
three auto makers are laying off workers; their lots are 
filled with unsold cars - their inventories are high. Boeing 
is laying off thousands because there are too many air- 
planes. Pan American and TWA are just two of the major 
airlines who have recently went bankrupt. It is the same 
all over the country, all over the capitalist world. 

The competition over auto sales is so intense that the 
U.S. ruling class has stooped to using racism against the 
Japanese in an effort to get Americans buying what many 


feel are inferior domestic cars. And there's a bill in Con- 
gress the would give U.S. citizens a two-thousand dollar 
tax break for buying an American rather than a foreign car. 
That's welfare for the rich, like awhile back when the 
government bailed out big companies like Penn Central 
Railroad and the Chrysler Corporation (not to mention 
some of the more recent and even more blatant examples, 
like the savings and loan bail-out your tax dollars are being 
made to pay for). 

So watch those inventories, and from there you will 
have some measure of insight into the relative importance 
of other economic statistics, such as unemployment rates 
and the percent of utilization of the nation's productive 
capacity. Bourgeois economics can be better understood 
by simply learning to distinguish the forest from all those 
mystifying trees. 


- Letters From Readers - 


[One of the objectives of the PLN is to become a forum through 
which readers can express opinions on what they've read, or to point 
out issues we should be addressing. Paul and l feel it is important 
for there to be a dialogue with our readers, especially around matters 
of disagreement. We are not above criticism, nor do we claim to have 
all the answers. So give us your feedback and we will print as much 
of it as there's space for in our letters section .] 

Disgruntled Reader Needs Barf Bag 

After reading your March 1992 issue of the PLN I was 
thoroughly disillusioned, disgusted, and very disap- 
pointed that PLN would allow a prisoners' news source to 
be used to propagate something very harmful to everyone 
incarcerated [in this state]. I am speaking of the article on 
HB 2834 by Carrie Roth. It was to me a sell out. It was 
originally bad legislation and revised it still smelled of 
dead fish. 

When I heard rumors that things weren't correct with 
PLN I defended the newsletter, but now that I've seen 
proof, I can't wish it away and make it disappear or defend 
PLN because of HB 2834 guilt evidence. 

I am liberal and very broad minded, but I can't forgive 
or come up with justification for not only Carrie's conduct 
but for PLN' s. It even goes beyond whether we have 
different ideas or opinions. This is serious rubbing elbows 
with the enemy. It makes a thinking man wonder, how can 
we be supportive of something that's against our interests? 

I'm not making a judgment, but it paints a picture of 
only one color, black (personal interest black). And it can't 
be excused by naivety or claims of being mislead. No one 
could be that gullible. There had to be a deal cut. Anyone 
can make an error in judgment, but it couldn't have hap- 
pened in this case. Why? Because even after the original 
willing support [for the bill] was still maintained other- 
wise [sic] the minute the bad legislation surfaced, 
everyone should have fled from it like it had Bush leprosy. 
So instead of embrace, you should disavowed, disassoci- 
ated from them. 

Don't you realize supporting HB 2834 is casting doubts 
on PLN' s credibility and your dedication or sincerity of 
purpose that you claim you possess. What a sad day. I need 
a barf bag. We don't cut deals with the enemy because then 
our conscience is our incarcerated, not free. I feel deceived. 

DM., Walla Walla, WA 


[Editor's Note: Paul and I do not review every article that 
appears in the PLN. On occasion our supporters will insert 
news items on legislative events, particularly in time criti- 
cal situations, where there is not enough time to send the 
piece to us and get it back before the publication deadline. 
Paul and I worked out a deal whereby certain people can 
insert articles, and if this material should go against the 
grain of what we are trying to accomplish, we will talk to 
them about it afterwards. In the PLN' s history, this inci- 
dent was the only time I found it necessary to disagree with 
the position taken by such a writer. The reader's criticism, 
however unartfully stated, is well taken. 

For the information of readers outside of Washington 
state, the original version of the bill in question would have 
abolished the parole board, but at the same time it in- 
creased penalties for some future crimes. We held our nose 
and tried to support the bill, our outside representatives 
and family members even went to the state capitol to 
testify in favor of its passage. The part to get rid of the 
board was subsequently eliminated. Carrie still consid- 
ered it a reasonably good bill; because it abolished parole 
supervision and had one or two other positive features. 
What the above reader experienced was a difference of 
perception around the value of this legislation. It was very 
wrong of him to accuse us of being sell outs and in the pay 
of the state simply because one of our writers supported a 
bill. If the cops really liked the bill all that much, it would 
have been passed into law.] 

Suit Being Filed Over CBCC Conditions 

On April 1, 1992, Troy Talbot, a prisoner here at the 
Clallam Bay IMU [Intensive Management Unit], was taken 
to the shower handcuffed and on a doggie leash. Prison 
guards had left the supply closet in the shower unlocked 
and Troy got hold of the fire hose and hosed down the unit, 
including various guards. Only after being promised to be 
treated like a person did Troy surrender the fire hose and 
go back to his cell. 

At the same time Troy was doing his thing, the red pod 
in F unit (and to a lesser degree the other two pods as well) 
was going off, covering all their windows and throwing, 
literally, shit on the tiers. The next morning these prisoners 
were gassed and brought to E unit. 

Continued on page 9 
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Letters From Readers continued from page 8 

Those of us in E unit were placed on sack lunches, 
breakfast wasn't served until noon and lunch a half hour 
after that. When the prisoners were brought to E unit they 
were strip searched by female guards. As result of being 
stripped by the female guards, six or seven men in my pod 
decided to block their windows and such. Two barricaded 
their doors. Early in the morning on April 3, 1992, they 
came in with the gas again, a lot of it. Everyone was gassed, 
some directly, others indirectly. First we were served 
breakfast and I'd only managed about three bites of it 
when they hit us with the gas. I threw up. 

The first [guy on the] tier they went to was Doug 
Knowles. They gassed the hell out of him and in the 
process, the entire tier was also gassed. After they got his 
barricade down the guards beat him. Captain Pacholke 
and CUS Leahy were outside the pod observing it all. I saw 
them smile as Doug was dragged past them. Myself and 
others who were not even involved were taken to F unit 
and placed in strip cells. Six hours later I was given a 
mattress and some bedding, but I didn't get coveralls until 
the next day. 

Bad conditions continue; mail has to be "earned;" fam- 
ily pictures are limited to six on an exchange basis; access 
to legal material is denied, or when granted cites and such 
are lost or misplaced; cell supplies aren't handed out until 
after midnight, sometimes as late as two in the morning. I 
have filed many grievances on these incidents and I am in 
the process of filing a civil rights suit. 

J.D. Enquist, Clallam Bay , WA 

Won Claim, Offers Help 

Just won a claim against the state of New York for the 
burglary of my typewriter and everything else from my 
cell when the cops left it unlocked. I won the case on June 
18th, 1991, but only got the money recently. Thought I'd 
invest a bit of it wisely, so here is $5.00 to renew my 
subscription to PEN, I know that is not enough to cover 
what you are doing for all of us, but, under the circum- 
stances, that is all I can afford at this time. 

K.A., Ossining, NY 

We Are Making Progress 

A year ago, when the HOW board voted to make a 
donation to Prisoner's Legal News, we wrote to tell you how 
crucial we believe prison reform is in our country today 
and how excited we were about your ground breaking 
work. We were delighted with the early issues of PLN and 
wanted to do what we could to assist your struggle. We 
felt that your publication would continue to evolve and 
hoped it would eventually become a significant instru- 
ment in the struggle for prison/ community alliances as 
well as prison reforms. 

You have not disappointed us. In fact, you have ex- 
ceeded our most optimistic expectations. Accordingly, we 
are sending another donation. We also send you our high- 
est commendations for the nearly impossible job you do 
with such dignity and commitment, under considerable 
duress, and with such limited resources. 

As you know, PLN has inspired the creation of a regular 
column in our quarterly Secular Humanist Press on prisoner 
and justice system issues in which we frequently use ex- 
cerpts from PLN and always include your subscription 
prices, addresses, and volunteer needs. 


Your work addresses and helps to fill many urgent 
needs. Keep up the struggle with the knowledge that you 
have allies in the community who share your concerns and 
who feel outrage at the many injustices being perpetrated 
(supposedly in our names!). 

Barbara Dority , President 
Humanists of Washington 

We Stand For More Than Words 

I received my first copy of PLN tonight and just figured 
I'd write and say thanks. Though I paid above your normal 
cost for it I figure it's well worth it. 

A friend sent me a copy of the PLN while I was in 
confinement. I was so taken in by the variety of informa- 
tion I felt compelled to donate more to your newsletter 
than what I've understood to be the going rate. 

I've passed the PLN around to a few guys here on the 
row and am confident those wishing to expand their 
awareness of surroundings, and most importantly their 
rights, will soon be offering donations for their own sub- 
scriptions. 

I believe in your newsletter because it stands for more 
than just cases and words. To me it shows that all is not 
lost when we are knocked down and locked down. We are 
men and women entombed within steel and concrete but 
that does not make us animals to be taunted and abused. 
My greatest hope is that one day out of such small organi- 
zations as yours shall grow a unitedness of cons and those 
in society alike to better each other, our country, and our 
world. We must first unhand our ignorances in race and 
beliefs and reach for and share in intelligence. Intelligence 
is the key that unlocks the doors of peace, liberty, equality 
and justice! 

L.F. Starke , PL 

Fully Informed jury Pro j ec t 

I wanted to write and say your newsletter is alright! I 
like being able to see the newest decisions that are coming 
down, to see how much more rights we are loosing, ana 
losing them we are. I have something your readers might 
be interested in. Yesterday I received a packet of material 
from Fully Informed Jury Association (FIJA), P.O. Box 59, 
Helmville, MT 59843. It's a couple of guys who started 
raising hell about how we have lost our rights in the last 
200 years as to jurors knowing their rights. Many years ago 
the jury was able to judge the "law" and "evidence" and, 
if they didn't like the law that a defendant was being tried 
under, they the people could vote Not Guilty. Not like now 
days where the judge says you must use these rules (in- 
structions) to follow, and find him guilty if he fall within 
them. Well we all know that our jury system is just a joke. 
It is here in Minnesota anyway. The judge gives instruc- 
tions that make it hard to come back with a not guilty 
verdict. 

Write to them for information if your would like. Con- 
victs have lots of insight into the jury process. We can help 
their cause, and they might be able to help us. We both 
want our civil rights back that Bush wants to take away 
forever! I hope you run some articles in your newsletter, 
because you could spread the word, and that is what's 
needed. 

J.G, Stillwater , MN 
Continued on page 10 
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Letters From Readers continued from page 9 

Offers To Provide Legal Information 

I'm an incarcerated paralegal and am always on the 
lookout for new information that can aid me in my efforts 
to help others that are in this system. As it's well known 
fact that the system is in very serious trouble and the 
officials don't want to do anything to correct it, and that is 
where the jailhouse lawyers come into the picture. Maybe 
we can apply enough "heat" in the right places and help 
out in Costellamo v. Dugger and any other cases that may 
arise with the same overall issues. 

I know one thing. I'm tired of the system putting all the 
blame on the prisoners when in fact it is they who are 
helping to retain these present conditions. Sure, if there 
wasn't any crime there would not be a need for prisons, but 
there has been crime for almost as long as human life itself. 

There should be some way to curb the actions of the 
Department of Corrections. For instance, if someone (es- 
capee) goes out and commits another crime, they take it 
out on the whole prison population, as if it was the popu- 
lation who did the crime. And that is a full-time job for the 
few of us who try to go against the system. Any help we 
can get is a big help. So please, if you have a list of those 


The Prison/Community Alliance (P/CA) is a group of Washington state 
prisoners and concerned citizens whose goal is to abolish theVtoshington 
state Indeterminate Sentence Review Board, AKA the parole board, and 
bring all indeterminate sentence prisoners under the new SRA guidelines. 

P/CA does not need money, they need people willing to get involved 
and make their voices heard. PL/V will cover new developments as they 
occur. To get involved or for more information please contact: P/CA, P.O. 
Box 276, Kent, WA 98035. 


Staff Box 


Janie Pulsifer Mailing Coordinator 

Rollin Wright Publisher / Officer Manager 

DanAxtell Mailing List 

Carrie Roth Printing 


Michael Misrok; Jim McMahan; and Cindy Susat, mailing helpers. Thanks 
to the University Friends Center (4001 - 9th Ave. N.E.) in Seattle for the use 
of their space to do the mailing. We invite anyone interested to join us at 
the mailing party held on the last Tuesday of each month at 3 p.m. The 
mailing lasts for about one hour, and generally includes a lively discussion 
of prison issues. 

seeking information from you, I want to have [their re- 
quests] sent to me. 

Frank Wade #C-064304 
Apalachee Correctional Inst . 

P.O . Box 699-W (T-15) 

Sneads , FL 32460-0699 
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Ohio Criminal Sentencing 
Commission Update 

By John Perotti 

There have been a lot of rumors of abolishing the parole 
board in Ohio. Here are the facts in relation to this rumor. In 
1990 former Governor D. Celeste created the Ohio Criminal 
Sentencing Commission to study Ohio’s sentencing scheme 
and to issue recommendations for changes to the general 
assembly. It will be their job to transform the recommenda- 
tions into statutory law. 

Members of the commission include five judges, two sena- 
tors, one state representative, head of Ohio’s Public Defender 
Commission, a prosecutor, and a sheriff. The Bar Association 
has a delegate and their is an advisory council consisting of 
representatives from the Ohio Halfway House Association, 
Correctional Institution Inspection Committee, Case West- 
ern College of Law, Ohio Chief Probation Officers, County 
Commission Association and Department of Rehabilitation 
and Corrections. 

The commission is in consensus that violent and career 
criminals should be incarcerated in prisons, while third and 
fourth degree non-violent offenders be placed in local facili- 
ties. Also that post release (parole) conditions and services 
[be] imposed on all offenders released from serving their 
minimum sentence. 

A consensus was also reached that the sentence meted 
would consist ofa basic minimum sentence, determined bythe 
judge who considers the offense and history of the offender. 
This minimum sentence would be what is served in prison (flat 
time) subject to 'bad time" (rather than good time) which 
would extend the minimum sentence for misbehavior in 
prison. The parole board would be limited to determining the 
imposition of bad time and the manner and length of post-re- 
lease supervision upon serving the minimum sentence. 

A consensus was also reached that the caps on consecutive 
sentences be removed under a system that allows reviews of 
consecutive sentences at a future date, with the initial sentenc- 
ing decision subject to appellate review. Also, the mandatory 
ranges of sentence enhancements for repeat aggravated felo- 
nies should be eliminated, leaving one range of penalty for 
each level of offense, with presumption that repeat offenders 
go to prison (i.e., 3, 4, 5, 6, 7, to 15 years). 

Reviews of sentences by the sentencing judge at a future 
time, to take into consideration changes in circumstances 
demonstrated by the prisoner’s behavior for possible release 
will also be instituted. This would help counter the removal of 
caps and allowa judge to release a prisoner deemed "rehabili- 
tated" yet serving a lengthy sentence. 

All in all, due to the present state of overcrowding and 
actual incarceration sentences which don’t provide for the 
turnover of prisoners it appears Ohio will be returning to the 
same sentencing scheme that was in effect prior to the sen- 
tencing changes in 1989. However there will be a flat minimum 
sentence that gives a presumption of release unless bad time 


is added on. The parole board will be limited to this function 
and supervising post release conditions. 

The commission will issue its final recommendations in 
June 1993. Input regarding the commission can be sent to: 

David Dinoll, Executive Directory 
Ohio Crim inal Sentencing Com m ission 
400 East Tower Sftvet, Suite 120 
Columbus , Ohio 43215 
(614) 466-1833 

Washington Lifers Litigation 
Update 

By John Midgley 

This is a further update on the ’lifers" litigation. The 
current status of the Powell case is as follows: US District 
Court Judge Thomas Zilly has held that SHB 1457 is ex post 
facto as applied to Mr. Powell. The state has appealed to the 
US Court of Appeals for the Ninth Circuit. The states attor- 
ney has agreed with us to brief the case on an expedited 
schedule and to ask the Ninth Circuit to expedite the hearing. 
This means that we will be able to get the parties’ briefs to the 
court more quickly than is usually the case. Of course, we 
cannot control how quickly the Ninth Circuit will hear or 
decide the case, but we have filed with the court an agreed 
motion asking for the expedited hearing and chances are good 
the court will respond favorably given that both parties have 
agreed. 

In the meantime, as many of you know, prison superinten- 
dents have refused, on advice ofthe Attorney General’s office, 
to even decide whether to grant any certificates ofmeritorious 
conduct. Therefore, the certification process is currently on 
hold. 

We have decided, given the expedited schedule in the 
Ninth Circuit and the current posture of the case, not to 
challenge at this time the refusal to consider requests for 
superintendent certifications. We recognize that many peo- 
ple are anxiously awaiting the outcome and so we have moved 
this case as fast as we can given the pace of the legal system. 
Our strongest consideration is being in court in the best 
possible position to try to win the case, in the hope that many 
lifers will ultimately benefit. We believe that we are now in 
that position, and we are very reluctant to do anything that 
could distract from our strong position, such as engaging in 
further litigation about exactly what is required of Superinten- 
dents by Judge Zilly’s order (both for Mr. Powell, and even 
more complicated, for other people). 

If the Ninth Circuit does not grant expedited review or the 
case drags on for other reasons, we will reconsider whether to 
try to obtain more immediate relief. As always, we will try to 
keep interested people informed. Thank you to everyone who 
has responded to previous letters with information and en- 
couragement. 
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High AIDS Rate Behind Bars 

People enteringU.S. prisons have highHIV infection rates 
and transmission of the virus that causes AIDS continues 
among prisoners because of intravenous drug use and homo- 
sexual activity, Federal health officials said June 4 in Atlanta. 

As of November 1990, there were 4,519 cases of AIDS 
reported among inmates in federal prisons and 45 state pris- 
ons, and another 2,466 cases in 25 city and countyjail systems, 
the Center for Disease Control (CDC) reported. Those cases 
reflect the prevalence of HIV infection among the men and 
women entering the nation’s prison, the agency said. 

The CDC said a recent report indicated that among en- 
trants to 10 selected U.S. jails and federal and state prisons, 
the HIV rate was between 2.1 and 7.6 percent for men and 
between 2.7 and 14.7 percent for women. That compares to a 
rate of just .04 for male blood donors and .02 percent for 
female donors in the general population. 

After incarceration, transmission of the AID S virus contin- 
ues among the prisoners, said Gary West, assistant deputy 
director for the CDC’s National Center for Prevention Serv- 
ices. 'There is evidence that transmission does occur in 
prison," said West. To combat the spread of the disease, some 
prisons have even begun providing condoms to inmates, he 
said. 

The risk of HIV transmission maybe higher in prisons in 
which inmates serve longer terms or with large inmate popu- 
lations, the CDC said. The CDC said 67 percent of prisons 
tested for AIDS identified themselves as intravenous drug 
users, one of the high-risk activities for transmission of the 
HIV virus. Four percent of the drug-using prisons tested 
positive for the AIDS virus. 

From: Corrections Digest 

Blacks Likely To Spend More 
Time In Jail 

Without sentencing guidelines, employed blacks are al- 
most six times as likely as their white counterparts to face jail 
for drug crimes, a new Florida State University (FSU) study 
says. The study by FSU criminology Professor Theodore 
Chiricos also found that young unemployed blacks serve jail 
time more often than older employed whites or blacks, even 
for the same crime. 

"Being unemployed is more of an indicator than beingblack 
in terms of whether someone is incarcerated," said Chiricos. 
'But being both black and unemployed is more of an indicator 
that simply being unemployed." 

Chiricos studied incarceration rates for 1,480 felons and 
490 misdemeanats in two Florida counties in 1982, just prior 
to the implementation of state guidelines to standardize sen- 
tences. The study analyzed actual jail time served, both before 
trial and after conviction. 

For all crimes combined, employed blacks were 1.5 time as 
likely as employed whites to serve jail time before trial. Un- 
employed blacks were five times as likely, while unemployed 
whites were only three times as likely, to spend time in jail than 
employed whites. 

The study found that after conviction employed blacks 
found guilty of drug crimes were sent to jail 5.9 percent times 
more often than employed whites. 'That means that blacks 
were 590 percent more likely to go to jail for the same drug 
offense as whites," Chiricos said. 


1991 Prison Population Up 6.2% 

The population of state and federal prisons (not counting 
jails) rose 6.2 percent last year, reaching a new record high of 
more than 823,000, according to a study by the federal Bureau 
of Justice Statistics (BJS). The increase amounted to a need 
for 900 prison beds each week last year. The latest increase 
meant that the nation’s prison population is now 2.5 times 
what it was in 1980. 

The highest percentage increase last year were in Rhode 
Island (15.9 percent), Washington state (14.5 percent), New 
Hampshire (14.2 percent), and Arkansas ( 1 3.9 percent). Cali- 
fornia’s increase of 4,500 inmates was the largest number of 
new prisoners, but 1991 was the first year since 1977 that 
California’s percentage increase fell below the national aver- 
age. 

Depending on how prison capacities are defined, the na- 
tion’s state and federal prisons were operating at 16 to 31 
percent above capacity, BJS said. More than 12,000 state 
prisoners were being held in local jails or other facilities 
because of crowding in state institutions. 

See, Prisoners in 1991 (NCJ-134729), a ten-page bulletin, 
include state-by-state listings of inmate populations, in- 
creases, crowding levels, and other information. Write the 
National Criminal Justice Reference Service, Box 6000, 
Rockville, MD 20850. 

From: Criminal Justice Newsletter 

Interstate Compact Does Not 
Create Liberty Interest 

Fred Pletka was an Iowa prisoner in disciplinary confine- 
ment at the Iowa State Penitentiary when he was transferred 
to Texas under the interstate corrections compact. Shortly 
after arriving in Texas Pletka was released into the general 
prison population. Later, when he was returned to Iowa, he 
was placed back into disciplinary segregation without a new 
hearing. 

Pletka filed a federalcivil rights suit claiming he wasdenied 
due process because he had "served" his disciplinary segrega- 
tion time as soon as he was released into population in Texas. 
The district court agreed and issued an injunction releasing 
Pletka into the prison population and ordering prison officials 
to change their records to show he had completed his disci- 
plinary time, but the court did not award money damages, 
finding prison officials were entitled to qualified immunity. 

On appeal the U.S. Court of Appeals for the Eighth Circuit 
affirmed the injunction and reversed the qualified immunity 
ruling by holding the defendants were not protected against 
an award of money damages. This ruling was reported in 943 
F.2d 916 (PLN Vol 3, Number 1). 

The state applied for, and obtained, a rehearing en banc at 
which the full court of appeals vacated the earlier opinion and 
judgment by the prior panel. This time they ruled wholly in 
favor of prison officials. The en banc opinion held that the 
interstate corrections compact does not create a liberty inter- 
est when it states the receiving state acts as an agent for the 
sending state. Thus a release into population of a prisoner in 
disciplinary segregation does not amount to a "pardon" or 
exoneration of the sanction. The court thus held that no 
conduct in violation of the constitution took place, and hence 
Pletka in not entitled to any form of relief. See, Pletka v. Nix , 
957 F.2d 1480 (8 Cir. 1992). 
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Guards Need Not Disclose 
Identity Of HIV-Positive Cons 

A prisoner in the medium security unit of a Nebraska state 
prison brought a federal civil rights lawsuit against the warden 
and other prison personnel, claiming that they subjected him 
to cruel and unusual punishment by: (1) conspiring to conceal 
the identity of prisoners testing positive for HIV, the virus 
which causes AIDS, and (2) failing to take precautions to 
protect healthy prisoners from exposure to the AIDS virus, 
such as segregating all HIV-positive prisoners. 

The plaintiff prisoner alleged that he comes into contact 
with infected prisoners through his work as a prison barber, 
but did not claim that he was denied any safeguards that 
barbers regularly employ, or that his exposure to infectious 
and contagious disease was not substantially the same as the 
exposure of barbers (or anyone else) to infectious and conta- 
gious diseases outside the prison setting. 

An appeals court has upheld the dismissal of the prisoner’s 
lawsuit as frivolous. It noted that there could be no legal claim 
for conspiracy '‘unless the alleged object of the conspiracy is 
illegal." Since "prison officials who decline to reveal to the 
general population the identities of HIV-positive prisoners do 
not by so declining commit an illegal act," no conspiracy claim 
was possible. It also found that his claim that the prison 
officials failed to adequately protect him from exposure to 
AIDS was barred by the decision in a prior suit he brought 
against prison authorities, challenging the totality of the con- 
ditions of his confinement as violative of the eighth amend- 
ment. 

In that earlier case, the trial court found that the conditions, 
including the presence of HIV-positive prisoners in the gen- 
eral prison population, did not constitute cruel and unusual 
punishment. Kittv. Ferguson, 750 F. Supp. 1014 (D .Neb. 1990). 
Having had a "full and fair opportunity" to litigate the issue of 
whether the presence of HIV-positive prisoners in the general 
population infringed on his eighth amendment rights in the 
earlier case, he could not again raise the same issue in this one. 
See, Robbins v. Clarke , 946F.2d 1331 (8Cir. 1991). 

Prison Chief Gains Right to 
Counter-sue Cons for Riot 
Damage 

Pennsylvania Corrections Commissioner Joseph D. 
Lehman has been granted standing by a federal district court 
to litigate against inmates for extensive property damages 
caused by rioting at the Camp Hill prison in October of 1989. 

A magistrate judge in the U.S. District Court for the Mid- 
dle District of Pennsylvania granted Lehman’s motion to in- 
tervene as a defendant/counter-claimant in a class-action 
lawsuit filed earlier by inmates seeking damages for alleged 
loss of personal property, abuse and general conditions during 
and after the 1989 disturbances. 

The magistrate granted the motion to intervene under local 
rules of court after counsel for the plaintiff prisoners filed no 
opposition. 

The action clears the way for Lehman to lodge a counter- 
claim against the suing inmates seeking compensation for 
damage to the Camp Hill facility during the three days of 
rioting that destroyed or extensively damaged halfthe prison’s 
buildings. 

Source: Pennsylvania Department of Corrections 


Study Finds Sentencing Bias In 
Washington State 

A new study has found that Hispanics in Yakima County 
are more likely to receive long prison sentences than whites. 
The study was performed by political scientist David Hood 
and sociologist Ruey-Lin Lin, both of Eastern Montana Col- 
lege in Billings. It was based on data from the Washington 
state Sentencing Guidelines Commission. 

"Hispanic defendants continue to experience inequalities 
in Yakima County for certain categories of crime," said the 
report, which was released at the annual conference of the 
Western Social Science Association in Denver in April. 
Those crimes were burglary and drug and sexual offenses. 
Prosecutors say any disparity is minimal and results from 
logistics problems such as lack of interpreters. "I can firmly 
say that color does not enter into sentencing," Deputy Prose- 
cutor John Monter said. 

Among the findings were that sentences for Hispanics 
convicted of burglary were nearly one and a halftimes those 
for whites. Drug sentences for Hispanics averaged nearly 
twice as long as those for whites. And for some sex crimes, 
Hispanics went to prison about three and a half times longer 
than whites. 

'ft must be remembered that this situation occurs for de- 
fendants guilty of the same seriousness-level crime, similar 
criminal record and offense type," the study said. 

Supreme Court Defines 
"Frivolous" Lawsuits 

The U.S. Supreme Court further defined when federal 
judges can dismiss as 'frivolous" certain lawsuits brought by 
convicts and others who cannot afford to pay normal court 
costs. The court, in a 7-2 ruling, said it is largely up to a federal 
judge to determine when an lawsuit is legally frivolous and 
thus need not be litigated. 

The ruling reversed a decision of the Ninth Circuit Court 
of Appeals, which had said a federal judge could dismiss a 
lawsuit against the government as frivolous only if the allega- 
tions "conflicted with judicially noticeable facts." The Ninth 
Circuit said, in effect, a judge could invoke the frivolous 
standard only if he had factual evidence that an allegation 
could not be true. 

"A court is not bound, as it usually is when making a 
determination based solely on the pleadings, to accept without 
question the truth of the plaintiffs allegations, "justice Sandra 
O’Connor wrote for the court. While on this first glance, 
charges "must be weighted in favor ofthe plaintiff, "judges are 
left largely to their common sense in deciding whether to 
dismiss a case, the court said. But O’Connor wrote such a 
complaint cannot be dismissed "simplybecause the court finds 
the plaintiffs allegations unlikely," noting the "age-old insight 
that many allegations might be ’strange, but true.’" 

The ruling further defined the court’s 1989 Neitzke v. Wil- 
liams ruling. The issue was important to prisoners because 
they often cannot afford the normal court filing fees. In a 
one-paragraph dissent, Justice John Paul Stevens, joined by 
Justice Harry Blackmun, wrote that while he agreed with the 
court’s standard announced in this opinion, it is "entirely 
consistent" with the Ninth Circuit’s ruling and Hernandez 
should be allowed to pursue his case. See Denton v. Hernan- 
dez , S.Ct. (1992). 
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ABA Says Use Of Prisons Not 
Effective Way To Fight Crime 

The increasing reliance in the U.S. on the use of incarcera- 
tion as a criminal sanction is a costly and ineffective way to 
combat crime, according to a newreport by the American Bar 
Association’s (ABA) Criminal Justice Section. The report, 
authored by Professor Lynn S. Branham for the ABA Crimi- 
nal Justice Section’s Corrections and Sentencing Committee, 
examines what it calls the "astronomical” rise in prison popu- 
lation in the U.S. in recent years, and current criminal sen- 
tencing practices and makes a number of specific 
recommendations to change present policies. 

'Studies have repeatedly shown that the problems plaguing 
our nation’s corrections system, such as jail overcrowding and 
cost overruns, are not being alleviated by using current sen- 
tencing practices," explains Committee Chairman Barry Ma- 
honey. 'We must move past relying solely on traditional 
sentencing and look for more effective ways of handling con- 
victed persons." 

According to the report, the U.S. has the highest incarcera- 
tion rate of any country in the world. In the last lOyears alone, 
the number of people confined in the nation’s prisons has 
more than doubled. In fact, it reveals, in 1990 "l,100bedspaces 
had to be added each week to provide room for the increased 
number of prisoners." 

The report raises the question of whether or not we are any 
safer because we are incarcerating so many people. It cites 
statistics on crime and incarceration rates that over time show 
that an increase in the incarceration rate does not translate 
into a decrease in crime rate. It found that "during the almost 
20 years that the incarceration rate has been climbing, the 
crime rate, both overall and reported, has sometimes in- 
creased, sometimes decreased and sometimes stayed about 
the same." 

Further, the Committee found that incarceration itself may 
be crime-provoking. "It maybe that the experience of being 
incarcerated inculcates or solidifies anti-social attitudes and 
behavior and/or fosters such dependency that the likelihood 
of criminal behavior upon release is much greater for some 
people than ifthey had not been incarcerated, "the report said. 

Meanwhile, the Committee suggests, the costs to society 
are high. Experts have estimated that the average true cost of 
incarcerating one person is at least $30,000 a year," the report 
states. The report points to a Delaware study that found it took 
all of the state income tax paid by eighteen residents to pay 
the cost of keeping one person in prison for a year— taxes that 
could "not be used for education, health care, environmental 
protection, or the myriad of other services provided by the 
government." 

The ABA report notes that in Wisconsin, "the money spent 
operating and financing the construction of a prison holding 
1,000 prisoners for one year would pay for 1 1,000 children in 
the Head Start program. There are currently 30,000 children 
in that state eligible for the program who are excluded because 
of lack of funding." 

The Committee notes that "as expenditures for prisons and 
jail have increased dramatically in recent years, other pro- 
grams have suffered.... For example, while California added 
more prisoners than any other jurisdiction in 1990 to what was 
already the country’s largest prison system, it cut funding to 
education by $2 billion." 

The Committee spent three years examining available in- 
formation, statistics and talking to those involved in the sys- 


tem. The report urges, based on ABA policy: State adoption 
of Community Corrections Acts; incorporation of prison im- 
pact statements in pending criminal law legislation; and elimi- 
nation of mandatory minimum sentences. 

The Committee recommends increased use of community- 
based sanctions such as intensive supervised probation, com- 
munity service, day reporting centers, home confinement with 
and without electronic monitoring, restitution and means- 
based fines as viable alternatives to incarceration in appropri- 
- ate -cases. 

Copes of the report are available for $8.75 by writing to 
Elizabeth M. Harth, ABA Criminal Justice Section, 1800 M 
Street NW, Second Floor, South Lobby, Washington, DC 
20036. 

Three Strikes, You’re Out 

By Ed Mead 

Those short sighted anti-crime proponents in Washington 
state are at it again. This time the conservatives are circulating 
a citizen’s initiative, The Persistent Offender Accountability Act 
(Initiative 590) that would provide two major changes to 
punishment: mandatory life in prison without the possibility 
of parole for so-called persistent offenders; and no earned 
good time reductions for offenders convicted of murder one, 
assault one, assault of a child one, or rape one. 

The offenders affected by the proposed changes would be 
those designated as a "persistent offender," someone con- 
victed of a "most serious offense" who has at least two prior 
convictions on different occasions for a "most serious offense." 
Juvenile adjudications and offenses that have "washed out" are 
not considered. According to recent statistics by the Sentenc- 
ing Guideline Commission (SGC), the most common catego- 
ries of current conviction offense is robbery (34 percent) 
followed by sex offenses (26 percent) and assault (16 percent). 
Of the 16,554 adult felony offenders sentenced in Fiscal Year 
1992, Dr. Fallen of the SGC estimated that 63 of them would 
have met the definition of "persistent offender." Seeing what 
the state did with the civil commitment law, the overly broad 
implementation of such definitions, we can guess that the 
number of potential victims of this draconian law would be 
significantly higher. 

The SGC can’t measure the potential impact of mandatory 
sentences of life imprisonment for alleged persistent offend- 
ers because, according to the minutes of a recent meeting, 
"good recidivism data is needed but does not exist." (This 
probably is not the time to comment on why an industry, be it 
a correctional facility or industrial enterprise, does not main- 
tain adequate records on the return or defect rate of the 
product it processes.) In any case the general feeling of the 
SCG was that if the initiative was passed into law, the impact 
on the prison system would not be felt for around seven to nine 
years. That impact would of course be even more over- 
crowded prisons. 
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High Court To Decide If Convict 
Group Is "Person" For IFP Status 

A prisoners’ association, elected by the general prison 
population, filed a federal civil rights suit under 42 U.S.C. § 
1983 against prison authorities, alleging violations of the 
eighth and fourteenth amendment rights of prisoners based 
on a Department of Correction’s directive discontinuing a 
long-standing program of providing free tobacco to inmates 
who are unable to afford it. The association filed a motion, 
under 28 U.S.C. § 1915(a) to proceed in forma pauperis in the 
suit. 

This statute allows "a person” to proceed with a lawsuit in 
federal court without pre-payment of fees and costs when he 
submits an affidavit "that he is unable to pay such costs or give 
security therefore." The trial court denied the association’s 
motion. The U.S. Court of Appeals for the Ninth Circuit 
reversed, holding that an association was a ’person” within the 
meaning of the statute, and that this inmate association was 
entitled to proceed in forma pauperis on the basis of its’ 
submitted affidavit showing that it was prohibited by prison 
regulation from maintaining any assets. 

Other federal courts have held that Congress intended that 
only 'hatural persons,” and not associations or corporations, 
be allowed to proceed in forma pauperis. Cf. FDMMfg. Co., 
Inc. v. Scottsdale Ins. Co., 855 F.2d 213 (5 Cir. 1988). The U.S. 
Supreme Court has granted reviewto resolve this conflict. See, 
California Men s Colony, Unit II Men s Adv. Council v. Row- 
land, 939 F.2d 854 (9 Cir. 1991), cert, grunted, 1 12 S.Ct. 1261 
(1992). 

Infracing Cop Cannot Hear Own 
Infraction 

John Diercks is a prison informant in protective custody 
(PC) in Jefferson City, MO. While in PC Diercks approached 
a prison official and asked him to make the urine samples of 
two prisoners "disappear” in exchange for which Diercks 
would supply the names of several other prisoners whose urine 
samples would test positive for drug use. The guard dutifully 
reported this conversation to his supervisor, Lynda Durham, 
who ordered the officer to infract Diercks for bribery. Dur- 
ham later sat on the disciplinary board which found Diercks 
guilty of the infraction and punished him. 

Diercks filed suit, pursuant to 42 U.S.C. § 1983, claiming 
that Durham’s ordering the infraction to be written and then 
sitting on the disciplinary board violated his right to due 
process oflaw. The district court agreed and awarded Diercks 
$3,600.00 in Damages. 

On appeal the U.S. Eighth Circuit Court of Appeals af- 
firmed the lower court ruling in Diercks’ favor. Durham ar- 
gued she was entitled to qualified immunity from damages. 
The court rejected this argument, holding that the law was 
clearly established that prison officials directly involved in 
investigating or commencing disciplinary action against a pris- 
oner could not sit in judgment of that same disciplinary action, 
and that Durham knew or should have known that her actions 
violated Diercks’ due process rights. 

Durham also argued that award of damages should be 
reduced to $1.00 in nominal damages. The appeals court 
rejected this argument as well, holding that Durham pre- 
sented different arguments in the lower court than she did on 
appeal. See, Diercks v. Durham , 959 F.2d 710 (8 Cir. 1992). 


NCCHC Asks Congress To 
Improve Prison Health Care 

Carl C. Bell, M.D., chairman of the National Commission 
on Correctional Health Care’s (NCCHC) Board ofDirectors, 
in testifying to a congressional subcommittee, stated that 
"...the Federal Government must act to improve health care 
provided to the incarcerated in order to protect the health of 
the nation’s communities. 

"Over one million Americans are incarcerated in the jails 
and prisons in America and 10 times that number will pass 
through the correctional institutions in a year’s time," Bell 
said. 

Bell’s testimony, titled "Correctional and Community 
Health Care: A prescription for a Healthier America," was 
given on April 28 before the Subcommittee on Labor, Health 
and Human Services, Education, and Related Agencies of the 
Appropriations Committee at the House of Representatives. 

Bell cited numerous statistics indicating that those behind 
bars suffer from a number of maladies-mental illness, home- 
lessness, substance abuse, violent behavior in the community, 
Human Immunodeficiency Virus (HIV), tuberculosis-at a 
rate higher than that reported in the general population. He 
went on to say that these illnesses often-times contribute to 
the arrest and incarceration of people. 

Further, Bell explained that most of these people will be 
released back into our communities within the year so that 
"...the opportunity exists to address their problems while 
they’re incarcerated and return them, in a healthier state, back 
to their community where they can hopefully live productive 
and healthy lives." 

One of Bell’s many recommendations was that Congress 
consider continuing Medicaid and Medicare benefit eligibility 
for those incarcerated . At present, these benefits are lost upon 
incarceration and the states and counties must pay for prison- 
ers’ health care. 

For more information contact: Jamie Budd, NCCHC, 2105 
N. Southport, Chicago, IL 60614. 

From: Corrections Digest 

Supreme Court To Define 
"Prevailing Party" For Purposes 
Of Attorney Fees 

Under 42 U.S.C. § 1983, a "prevailing party" in a federal 
civil rights suit may be awarded attorneys’ fees. In civil rights 
cases such attorneys’ fees may, in some instances, be much 
higher than the dollar value of the damages awarded, some 
courts have even made awards of attorneys’ fees to plaintiffs 
who are only awarded "nominal damages," such as one dollar. 
In a recent case, however, a federal appeals court found that 
plaintiffs who had obtained a favorable jury verdict and a 
"nominal damages" award of one dollar on their civil rights suit 
were not "prevailing parties" who would be entitled to attor- 
neys’ fees. 

The suit in question did not seek injunctive relief, but rather 
solely sought damages in the amount of several million dollars. 
The appeals court reasoned that the award of nominal dam- 
ages, if it was a "victory* at all, was a ’‘technical" victory 
insufficient to support an attorney’s fee award. The U.S. 
Supreme Court has granted review of the case to decide the 
question. See, Farrarv. Hobby , 941 F.2d 1311 (5 Cir. 1991), 
cert, grunted, 1 12 S.Ct. 1 159. 


Prison Leaal News 


5 


Auaust 1992 



Criticism Of Peru Articles 

I am a Native American transsexual incarcerated in Pelican 
Bay SMU. I am a jailhouse lawyer and paralegal student, and 
learned of PLN through fellow jailhouse lawyers here. Thank 
you for your free subscription as a control unit prisoner. I 
myself pass the newsletter around to those who are interested. 
I hope to be able to make a contribution soon. 

I am writing concerning a commentary which appeared in 
the March *92 issue, 'Peoples’ War in Peru.” 

As a Native American I do not recognize the U.S. govern- 
ment or its authority. I consider myself neither legally nor 
morally bound to obey its laws. Though I do not recognize its 
validity or authority over me, it is practical to oppose it, under 
the circumstances, by any and all means necessary, including, 
but not limited to, within the arena of its judicial apparatus. 

Accordingly, as a transsexual in prison I have been very 
active in the legal struggle for medical treatment of transsexu- 
alism in prison, which sprouts from an animosity based on 
ignorance and makes us common prey in penal environs. 

Naturally my concern also extends to our social plight, both 
here and in other lands. I have spoken to transsexuals from 
Central American countries, South America, and Cuba, who 
came here because in their countries they were officially 
persecuted on the basis oftheir gender orientation. They were 
disliked, imprisoned and killed, not only by government ele- 
ments and right-wing death squads, but by the revolutionaries 
as well. Peru is an example. There, both Shining Path and 
Tupac Araru kill transsexuals, transvestites, and homosexu- 
als— who have nothing to do with the civil war— merely because 
they are that way. This is no secret. People from these perse- 
cuted groups attempt to educate against these atrocities, but 
they continue. In Cuba, a transsexually inclined person would 
be arrested for dying her hair, for wearing makeup, for wear- 
ing female clothes, for being herself. The government, death 
squads, and revolutionaries maltreat and kill them in El Sal- 
vador. So they come here, where they are still oppressed but 
not so extremely. They are survivors. 

There is a large transsexual population in the California 
prisons, city and county jails, numbering into the hundreds, 
Many come from these countries as immigrants and refugees 
without formal documentation, so-called "illegal aliens.'* 

The correlating factor offered in the commentary for bring- 
ing up the civil war in Peru in PLN was the class struggle 
against the oppression of the many by the few, that it is the 
duty of all progressive elements to support the revolutionaries 
who are implementing that struggle, and because the U.S. 
government supports the Peruvian regime. There are many 
alternative news sources which focus on those types of socio- 
political issues and which are free to prisoners who seek them, 
as we are well aware. 

As a prisoner, recipient, and utilizer of PLN I feel that we 
who are struggling day to day in the prisons and courts are 
better served by being provided with legal news in legal 
newsletters. Some readers have expressed their ideas that 
PLN should add more pages and deepen its reporting of legal 
developments relevant to our plight. To this PLN responded 
that it would like to do so but due to lack of funding it cannot. 
The Peru article took up 1 2/i pages, which I feel could have 
been better used to report legal news. 

As a transsexual, I feel that if PLN feels it must advocate 
moral support for socio-political struggles in other lands it 
should look closer at what those struggles support and what 
they oppose, and the ideas and feelings of its constituency at 
home. I know of at least one more transsexual jailhouse law- 


yer, in federal prison, who receives PLN. We are few, but we 
exist. 

My criticism is constructive, not adversarial. I continue to 
be very impressed by PLN and have used some of its reported 
cases in my legal briefs. Next to lawyer-produced legal jour- 
nals it’s the best I’ve seen in my 12 years of incarceration and 
legal activism. Perhaps an article for PLN regarding the legal 
plight of transsexuals in prison may spark some awareness in 
this much neglected and misunderstood field. 

I would like to thank the PLN staff very much for your 
concern and hard work. May we continue to progress towards 
the horizon, and beyond. 

L.C., Crescent City, CA 

[Editor’s Note: Homophobia does exist within supposedly 
revolutionary movements and nations, although probably not 
to the extent you suggest. We too are in disagreement by the 
homophobia exhibited by supposedly socialist comrades. But 
we also understand the role of reactionary institutions such as 
the Catholic Church in places like Latin America, and the 
negative impact these have had on the regional culture. 

With regards to the PCP’s (Communist Party of Peru-Sen- 
dero Luminoso) policy toward homosexuals, at this point it is 
not clear whether ‘or not hey persecute gays in the liberated 
areas of Peru under their control. I have translated a large 
number o f PCP materials and read virtually all PCP materials 
available outside of Peru, and I have yet to see any anti-gay 
remarks or positions in their partyplatform or other materials. 
I too have been concerned about reports in the bourgeois 
media that the PCP has persecuted gays and I have fried to 
confirm this by asking Carol Andrea, a professor at the Uni- 
versity of Colorado who has written several books on Peru, 
traveled extensively in Peru and who publishes a newsletter on 
events in Peru. Ms. Andrea states that she has been unable to 
confirm any reports that the PCP persecutes gays in the areas 
it controls, however, she did say that the Tupac Amaru Revo- 
lutionary Movement does persecute gays as a matter ofpolicy. 
The mainstream triedrar has been vicious in its attacks on the 
PCP and it may well be that these allegations fall into this 
category. Based on your letter, we have passed your concerns 
on to PCP representatives and asked for a clarification of PCP 
policy/practice with regards to gays and lesbians. 

The reason PLN has covered the struggle of PCP prisoners 
is because virtually no one else in the English language does. 
PCP prisoners have been subjected to vicious repression that 
left over 300 dead in 1986. Recently, in April of 1992, govern- 
ment troops stormed Canto Grande prison in Lima, killing an 
estimated 40 PCP prisoners, including nearly all leading 
cadre. 

We extend our solidarity to fellow prisoners struggling for 
progressive change, whether it is in Attica, Long Kesh, Rob- 
ben Island, Ansar 3 dr Canto Grande. The high levels of 
discipline and organization, and the advanced level ofrevolu- 
tionary consciousness shown by PCP prisoners is an example 
we can all learn from. In times like these, when there is not a 
lot being done in the way of prison struggle here in the U.S. it 
is important to know that such struggles are happening else- 
where. 

As for limiting our political coverage in order to reserve 
space for more material on law, Paul and I think we have 
reached a reasonable balance. Were we to eliminate articles 
such as those on Peru, where else would most prisoners read 
about such struggles? More to the point, what would distin- 
guish us from being just another reformist rag full ofbourgeois 
legal clap-trap?] 
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Adverse Change In Board Rules 
Is Ex Post Facto 

The Oregon Court of Appeals has reaffirmed its holding 
that application of parole board rules not in effect when a 
prison committed his crime, and which had the effect of 
potentially extending his or her prison term, violated the ex 
post facto clauses of the state and federal constitutions. An 
issue of the case was whether board rules that govern the 
setting of parole release dates are ’laws” within the meaning 
of the expost facto clause. The court relied oni?ass v. Oregon, 
227, 162-63, U.S. 150, 33 S.Ct. 220, 57 L.Ed. 458 (1913), which 
held that rules made pursuant to delegated legislative author- 
ity are subject to ex post facto analysis. 

The ruling in this case is a good one to study for those 
interested in challenging the applicability of newly adopted 
parole board rules to their situations. Since nearly all of these 
new rules are more harsh, they would fall under the court’s 
reasoning here. The analysis is done using cases from the U .S. 
Supreme Court, so it can be applied to any state or federal 
parole authority. See, Williams v. Board of Parole, 828 P.2d 
465 (Or. App. 1992) 

Prison Costs More Than Harvard 

By Ralph ’Hakim’ Walker 

An April 4, 1992 William Raspberry article on alternatives 
to imprisonment pointed out the folly of continuing to waste 
taxdollars on a system (imprisonment) that is ineffective, does 
not deter crime, and could inadvertently provide impetus to a 
problem that is already epidemic. 

Raspberry’s position is that increased imprisonment will 
inevitably do more to exacerbate this nation’s crime problem 
than to provide solutions with long term remedial value. Para- 
phrasing Andrew Rutherford, a noted British criminologist, 
Raspberry points to the experience of Europe, "...particularly 
Germany and England, where the prison population has de- 
clined with no discernible increase in criminality." West Ger- 
many’s prison population peaked in 1983, with 62,300 inmates 
and steadily declined thereafter. Today their prison popula- 
tion numbers about 51,000. The same phenomenon has taken 
place in Great Britain which has had an eight percent decrease 
in prison population since 1988. 

The Great Britain criminologist Rutherford says the Euro- 
pean decrease has taken place in both countries without the 
invention ofnewalternatives. He emphasizes that prosecutors 
and courts in Europe have begun to view imprisonment as 
more ofa problem than a solution. ’They have concluded, "he 
says, "that the criminal justice process can have damaging and 
self-defeating effects and that every effort should be made to 
keep people far away from courts and, in particular, the 
prisons." 

Raspberry said that American policy makers know that 
what Rutherford is saying is right. In fact, he points out that 
room, board, and tuition at a prestigious institute such as 
Harvard costs just over $18,000 annually, while the average 
cost of incarcerating a juvenile for that same period costs well 
above $29,000. 

The question now he insists, in reference to what Ruther- 
ford reveals about judicial and prison policy in Europe, "...is 
not whether we believe him— most of know he’s right-but 
whether our fear of crime will lead us to keep calling for ever 
stiffer sentences no matter how counter-productive (and 
costly) it maybe." 


Although Raspberry’s Prison Cost More Than Harvard has 
somewhat ofa biased slant, it also has the potential of being 
extremely effective in its attempt to shock readers into realiz- 
ing that the amount of dollars being spent to imprison people 
here in the U.S. could probably be better spent giving those 
same people quality educations. 

Juxtaposing the amount of money required for a quality 
education at an institute as prestigious as Harvard with the 
exorbitant amount being spent on imprisoning our youth was 
an excellent gimmick to get readers to viewhis argument from 
the perspective he desired. And validating his assessment with 
current statistical data as well as a concurring analysis from a 
British criminologist simply added weight to the position 
taken by Raspberry. The problem now is getting policymakers 
to wake up and listen. 

From: The Prison Mirror , May 29, 1992 

Federal Prisoner Must Exhaust 
BOP Remedies Before Seeking 
Habeas Corpus Relief 

Federal prisoner Ivan Gonzalez was convicted of posses- 
sion with intent to distribute three kilograms of cocaine. He 
was sentenced to five years of imprisonment. The U.S. Parole 
Commission calculated a presumptive parole date of May 30, 
1990. When that date came and went the Bureau of Prisons 
(BOP) did not release Gonzalez, and he remained incarcer- 
ated. In February of 1991 Gonzalez filed for a writ of habeas 
corpus in federal court. He claimed that because his release 
date had passed he did not have to exhaust administrative 
remedies before seeking judicial relief. The district court 
denied the petition. 

The U.S. Court of Appeals for the Eleventh Circuit af- 
firmed the dismissal of the writ. The appeals court held that 
while the courts have original jurisdiction in imposing sen- 
tences, the BOP is responsible for computing that sentence 
and applying the appropriate good time credits. 

Because the BOP has established regulations that set forth 
procedures for prisoners to follow before seeking relief from 
a district court, the administrative remedies must be ex- 
hausted before a federal court has jurisdiction to hear a 
petition for writ of habeas corpus. See, Gonzalez v. United 
States , 959 F.2d 211(11 Cir. 1992). 
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Virginia Sets Guidelines For 
Terminally-lll Prisoners 

The state of Virginia has released a policy to handle re- 
quests by terminally-ill prisoners for early release . The policy 
was developed in response to a request by Alex Velazquez, a 
prisoner at Powhatan Correctional Center, to be allowed to 
go home to Brooklyn, N.Y., to die. Velazquez, who is serving 
a 23-year sentence for selling cocaine in Virginia Beach, had 
AIDS. 

Under the new policy, a four-member committee will re- 
view the request and the inmate's record and make a recom- 
mendation to the Virginia Parole Board, which will consider 
the case and report to the governor. The governor will make 
the final decision. 

The committee members will be Corrections Department 
employees and will include a doctor, counselor, warden or 
assistant warden, and a deputy director. 

About 60 prisoners in Virginia prisons have been diag- 
nosed with AIDS. 

From: Connections Compendium 

Detroit’s Former Chief Guilty Of 
Embezzling 

Former Detroit Police Chief William Hart has been found 
guilty of stealing nearly $2.6 million from a special "Secret 
Service Fund" that was meant to fund undercover operations. 
A federal jury convicted the former chief of two counts of 
qmbezzlement and two counts of tax evasion. 

Hart, who had been allowed to remain on the city’s payroll 
pending the outcome of his trial, resigned one day after his 
conviction. He is to be sentenced on August 4. U.S. Attorney 
Stephen Markman said Hart probably faces a prison term of 
about five years. 

The case also included testimony by three women who said 
Hart gave them thousands of dollars and expensive gifts, as 
well as testimony about a bundle of cash falling from the 
ceiling of Hart’s kitchen when the room was being renovated. 

From: Crim in a l Justice Newsletter 

Subscribe to Prison Legal News! 

If you have not made a donation of stamps or 
money to PLN, then please do so now. Send 
such contributions to Prison Legal News, P.O. 

Box 1684, Lake Worth, Florida 33460. Mail your 
submissions of articles, artwork, etc. to either 
Ed Mead # 251 397 or Paul Wright # 930783 at the 
following address: 

Washington State Reformatory 
P.O. Box 777 

Monroe, Washington 98272 

If you are located in Europe or the Middle East, 
send financial contributions to Oxford ABC, Box 
ZZ, 34 Cowley Road, Oxford, England. Readers 
in Latin America, Australia and New Zealand 
should send their PLN donations to Arm The 
Spirit, P.O. Box 57584, Jackson Station, Hamil- 
ton, Ont., Canada L8P 4X3. 


Washington’s DOC Boss Talks 
That Talk. Can He Walk That Walk? 

A month or so ago Chase Riveland, the Washington state’s 
chief corrections officer, went to Washington, D.C. for what 
he thought would be a dialogue, an exchange of ideas about 
crime and punishment. Instead he got a U.S. Justice Depart- 
ment monologue, a sermon on how to lock up more people. 

Riveland believes the national monologue on corrections 
has gone on long enough. He wants to help start a debate. Few 
dare to challenge the get-tough talk, despite mounting evi- 
dence that existingpoliciesare not working and that we cannot 
afford them— in either human or dollar terms. 

After years of law-and-order policies at all levels of govern- 
ment, a so-called war on drugs, sentencing reforms and con- 
struction of thousands of new prison cells, crime rates 
continue to rise. 

Offended by the Justice Department sham conference, 
Riveland said, "It’s time to ask if we’re getting what we’re 
paying for." 

Here’s what we’re getting: Violent crimes in Washington 
were up 7. 1 percent last year over the previous year, mirroring 
the national trend. According to the latest figures from the 
Association of Sheriffs and Police Chiefs, over the decade, 
1981-1991, violent crimes rose 40.9 percent while the state’s 
population increased by 17.7 percent. 

Here’s what we’re paying for: New state prisons and addi- 
tions to existing ones to house over 12,000 inmates by 1995, 
nearly double the inmate population in 1990. The price tag is 
$1 billion. 

State prison population is projected to grow at least an- 
other 2,000 by the year 2000. Riveland warns that "prison 
population forecasts are terribly accurate." 

He noted, with hyperbolic irony, that ifthe prison popula- 
tion trend of the late ’80s and early ’90s were to continue for 
the next 50 years, "everyone in Washington would be in 
prison." 

It’s a frenzy that leads to more than just construction costs. 
Someone has to run the prisons. 

In the 1989-91 biennium the operating budget for the De- 
partment of Corrections was $440 million. Under those '‘ter- 
ribly accurate" inmate population projects, the department 
will need more than a $1 billion annual operating budget by 
the 1997-99 biennium. And that assumes no new laws will be 
passed increasingprisonpopulation.No legislature in70years 
has refrained from doing that, he said. 

Worse yet, none of this includes costs to build and operate 
new city and countyjails across the state. 

Central to the debate Riveland wants to start are these 
facts: 

• The state spends an average of $4,000 a year on each 
student in the K-12 educational system. 

• It spends an average of $26,000 a year on each inmate in 
the state’s correction system. 

• Enrollment is capped on the state’s colleges and univer- 
sities while prison population expands unchecked. 

Riveland calls those facts "a confusing message about our 
priorities." 

As Riveland said in a letter to U.S. Attorney William Barr 
after the recent Justice Department conference, "the incar- 
ceration of millions of Americans should be treated with 
alarm and concern, not with self-righteous smugness." 

From: Crime & Delinquency News 
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From The Editor 

By Paul Wright 

Welcome to another issue of PLN. Please check your 
mailing label. If it says "Aug. 92" this means this is your next to 
last issue and unless we receive a donation you will be dropped 
from the mailing list. When your label says ’final issue" that is 
the last issue of PLN you will receive unless we receive a 
donation from you. If you are in a control unit or on death row 
and unable to afford a donation you need to write and let us 
know, otherwise we have no way of knowing if you are receiv- 
ing PLN or if you still wish to receive it. We have a new mailing 
list system that will automatically send "final issue" notices 
when previous donations no longer cover the cost of sending 
you PLN. We also need to know if you are moved or trans- 
ferred because the post office will not forward PLN and it 
costs us .40 for every issue returned. 

A number of readers have written and asked us about 
receiving back issues of PLN. Unfortune tly we do not have any 
back issues available. We really do have a shoestring budget, 
what this means is that we can only afford to print the exact 
number of PLN ’s that we have mailing labels for. So once that 
issue is mailed out and whatever extras we have are mailed as 
samples in response to inquiries that issue is no longer avail- 
able. 

From reading PLN you might get the impression that pris- 
oners only win cases and never lose. This isn’t true by any 
means. Published cases tend to run against prisoners for the 
most part. Our thinking is that what prisoner litigants need to 
know is the winning cases, the losers will more than likely be 
brought to their attention by either the attorney general or the 
court. An exception to this is instructive losses where the court 
gives it’s reasons for ruling against the prisoner and leaves 
open the possibility that a different argument or factual setting 
would have resulted in a different outcome. We welcome 
articles from readers discussing prisoner rights litigation, dif- 
ferences between court opinions, etc. 

Last month we sent a sample copy of PLN, along with 
subscription information, to every prison law library in a 
medium and maximum securityprison in the US. Ifany ofour 
prison readers have any input in the decision to subscribe to 
publications please try to get your law library to subscribe to 
PLN. This will make PLN available to a wider pool ofreaders 
and by subscribing at our institutional rate of $25.00 a year it 
will help subsidize our indigent readers who are unable to 
afford donations. If the law library is unwilling or unable to 
subscribe perhaps funds can be appropriated from the inmate 
welfare fund or other sources within the prison system. 

We encourage readers to send us articles on efforts to 
improve prison conditions at the prisons they are located in 
and on any newsworthy events or happenings. Do not worry 
about your writing skills, none of us are professional writers 
so you are in good company. The mainstream media all too 
often ignores the plight and struggle of prisoners which is why 
PLN is here, but we need your input to be able to inform more 
people of what is happening in the Amerikan gulag archipel- 
ago. 

The astute reader will notice that we are not running our 
customaryplugforthe Prison/Community Alliance (PCA) on 
the last page of the newsletter. This is at the request of PCA 
representative Carrie Roth, who has disassociated herself 
from PLN over differences in our respective approaches to 
doing legislative work. The PLN drafted, and the PCA 
backed, last year’s proposed citizen’s initiative to abolish the 
parole board. When law-makers offered a questionable com- 


promise, one that increased penalties and contained many 
draconian provisions but eliminated the parole board, PLN 
held its nose and went along with the PCA’s support for the 
bill. When the provision to abolish the board was removed 
from the bill, however, PLN stopped its support. But Mrs. 
Roth continued her support for the proposed law to the very 
end. This support was criticized by a reader in the letters 
section of our July issue. It was the printing of this letter, and 
PLN's agreement with the letter writer, that resulted in Mrs. 
Roth’s departure. 

The difference here is a political one. PLN does not want 
to stoop to lobbying state legislators for relief, as we see them 
as a part of the problem rather than the solution. We prefer 
to focus our limited energies on the people who are directly 
impacted by these ongoing injustices. Thus, we were behind 
the reformist citizen’s initiative because we would have been 
organizing otherwise powerless people to participate in the 
democratic process. We put our faith in the people, not in 
bourgeois politicians. The politicians are the very people who 
are responsible for most of this mess. We will miss the active 
and consistent support Mrs. Roth and the PCA have given to 
PLN. We are sorry she insists on looking toward the govern- 
ment for our salvation, rather than to the masses of poor and 
working people. 

For any of our readers in the Seattle area, we still need 
volunteers who are able to help staple, fold and mail PLN on 
the last tuesdayofeach month, if you are interested in helping 
please contact either Ed or myself. 

I was recently transferred back to the Washington State 
Reformatory in Monroe, which is where my co editor Ed 
Mead has been. Now that we are in the same prison we expect 
PLN to improve in terms of content and style because it’s far 
easier to discuss newsletter business in person than it is 
through the mail as we have been doing since we started. If 
you correspond with me please note my new address in the 
editor box on page 2, 

If we exchange publications with you, please make sure 
they are sent directly to Ed or myself and not to our Florida 
publishing address, otherwise they have to be forwarded to us 
which causes delays and additonal postage costs. 

On a closing note I will remind folks that we are always in 
need of more subscribers. If you can afford a donation please 
send it. If you know of anyone who might be interested in 
subscribing to PLN please tell them about us. We have PLN 
subscription forms available on request, if you need some just 
write and ask. I hope you enjoy this issue ofPLN, pass it along 
to others when you are done with it. 


Lompoc Prison Strike 

Immediately following the Los Angeles uprising, prisoners 
at FCI (Federal Correctional Institution) Lompoc, North of 
LA, joined in a prison wide general strike for 3 days. Prison 
officials were greatly threatened by the unity of the prisoners: 
hundreds of men were put in the hole and teargassed, five 
hundred men were immediately transferred out. 

New Afrikan political prisoner Dr. Mutulu Shakur, con- 
victed of conspiracy in the liberation of imprisoned New 
Afrikan freedom fighter Assata Shakur, faces transfer to the 
US Penitentiary at Marion, IL. He is charged with "encourag- 
ing a disturbance". We will keep readers posted ofnewdevel- 
opments in this story. 

Source: Out ofTime, 3543 18th St. Box# 30, San Francisco, 
CA. 94110 
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Rectal Search Upheld 

James Terrovona is a Washington state prisoner who was 
transferred from IMU (Intensive Management Unit) in Walla 
Walla to IMU in Shelton. Upon arrival at Shelton and before 
being put in the IMU there Terrovona was subjected to a 
digital rectal search by DOC officials. He then filed suit under 
§ 1983 claiming the search violated his rights under the 4th, 
8th and 14th amendments and was conducted in unsanitary 
conditions and caused him pain. The district court, Judge 
Bryan and Magistrate Burgess granted summary judgement 
to the defendants. 

The court specifically found that DOC Policy 420. 1 10 (ef- 
fective 1 October, 1985) on rectal searches to be constitutional 
under the Turaerreasonableness standard. 

The court held that Terrovona did not specifically state 
how the search was unhygienic and the court did not discuss 
the issue of pain caused by the search. See: Terrovona Vs. 
Brown, 783 F. Supp 1281 (WD WA, 1991) 

This appears to directly conflict with Wetmore Vs. Gardner , 
735 F.Supp 974 (ED WA 1990) which held the DOC rectal 
search policy was unconstitutional because it did not rely on 
individualized suspicion but was instead an intrusive blanket 
search policy of all IMU prisoners. Wetmore is currently 
under appeal by the state to the 9th Circuit and a ruling is 
expected soon. 

Court Bans Double Celling 

Since 1986 Utah state prison officials have planned to 
double cell the Wasatch unit of the Utah State Prison in 
Draper, Utah. In the 1970’s Utah prison officials entered into 
a consent decree with prisoners obligating them to avoid 
double celling. The prisoners had sought, and received, in- 
junctions forbidding double celling. The DOC now seeks to 
dissolve the injunctions. 

The district court gives a detailed statement of facts con- 
cerning the physical conditions of the prison and identifies 
those areas that would significantly deteriorate if double 
celling took place. 

The Court outlines the legal standards under which double 
celling must be evaluated. Double celling in and of itself is not 
unconstitutional but the totality of circumstances may rise to 
a violation of the constitution. The court found prison officials 
had the requisite intent and state of mind to show liability 
based on their deliberate indifference to prisoners needs by 
their double celling plans. The court banned double celling in 
some areas of the prison and allowed it in others. See: Baker 
Vs. Holden , 787 F. Supp 1008 (D. Utah, 1992). 

DOC Must Provide Involuntarily 
Committed With Treatment 

Robert Cameron was convicted of rape in Massachusetts 
and because of prior sex offenses was found to be a ’’sexually 
dangerous"person and involuntarily committed to a treatment 
center operated by the Massachusetts DOC and Dept, of 
Mental Health. Cameron filed suit seeking equitable relief 
claiming that by denying him minimally adequate treatment 
his federal constitutional rights were violated. After a 6 day 
bench trial the court ruled in Camerons favor. 

The court held that both the 8th and 14th amendment 
require that both the involuntarily committed and mentally ill 
prisoners receive minimally adequate treatment for mental 
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health needs based upon the exercise of professional judge- 
ment. 

Several medical experts testified that due to his disorder 
Cameron needed to be treated in a non confrontational man- 
ner impossible to achieve in a prison setting. The evidence 
showed the "treatment” Cameron was receiving was harmful 
to his mental and physical health. The court said that by 
withholding the medical treatment prescribed by Camerons 
physicians the defendants showed deliberate indifference to 
his medical needs. This was heightened because decision 
making officials did not exercise their professional judgement. 

The court also held that transporting Cameron to a hospital 
in shackles under armed guard violated his due process rights 
because it was harmful to his treatment needs and not war- 
ranted by any security need. 

The court also found unconstitutional the centers double 
bunking requirement, controlled movement regulations, strip 
search policy, oral search policy, DOC disciplinary rules and 
the denial of visiting as applied to Cameron. See: Cameron 
Vs. Tomes , 783 F. Supp 1511 (DC MA, 1992). 



Censoring Mail From Courts 
Violates Due Process 

John Stone-El is an Illinois state prisoner whose mail to and 
from the courts and government officials was opened and read 
outside his presence. Stone-El filed suit seeking money dam- 
ages and injunctive relief for the violation of his constitutional 
rights. He then moved for summary judgement which the 
court denied. The Court then dismissed the complaint. 

The Court held that because mail from the courts to liti- 
gants are public documents which can be inspected by prison 
officials there is no reason to treat such mail as privileged 
communication. The Court also held that letters from Stone- 
El to the Illinois secretary of state and the national archives 
were not privileged. 

The court found that prison officials did violate Stone-El’s 
rights when they opened and read his mail to the federal 
courts. The court notes that prisoners fear retaliation and 
delay when their mail to the courts is opened and read by 
prison officials. 

Despite finding a violation of Stone-El’s constitutional 
rights the court went on to grant qualified immunity to the 
defendants by holding the rights violated were not "clearly 
established” at the time they occurred. The Court cites two 
cases from other circuits but because they were not 7th Circuit 
cases holds they are not binding on Illinois DOC officials. The 
Court then dismissed Stone-El’s complaint in it’s entirety 
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Wisconsin Lockdown 

By A drian Lomax 


In the middle ofMay, 1992, the Wisconsin DOC distributed 
a new set of property rules to all prisoners. It contained a lot 
of new restrictions but the most significant is that the total 
amount of property a prisoner may possess must fit into a 
footlocker measuring 32" x 16" x 16". Of course, TV’s are 
exempted from the rules since no prison official would ever 
discourage an inmate from becoming addicted to TV. The 
rules are aimed directly at jailhouse lawyers and inmate writ 
writers because they accumulate all the books and paperwork. 

Three years ago the Waupun prison tried to confiscate 
everyone’s legal papers saying they created a fire hazard. That 
didn’t fly so now this. Their justification? Inmate possession 
of property leads to theft and inmate property is used for 
gambling. 

The new rules went into effect on June 1st for people 
entering the system after that date. Those of us already here 
have to be in compliance by June 1, 1993, or upon transfer to 
another prison, whichever happens first. 

Needless to say, everyone is pissed. The Wisconsin chapter 
of CURE (Citizens United to Rehabilitate Errants) staged a 
demonstration at the state capitol on June 1st to protest the 
rules. Since then prison officials have rejected all mail sent to 
me by CURE. 

700 of the 800 prisoners at one of the medium security 
prisons went on a one day food strike boycotting the dining 
hall on June 1st. 

On May 23rd prisoners here at Waupun took over the 
messhall and beat up all the guards. We’ve been locked down 
ever since [Editors note: as we go to press the Waupun 
lockdown continues.] eating in our cells and allowed out twice 
a week for showers. 

Nonviolent protests by prisoners are not often heard of 
because prison administrators ruthlessly oppress prisoners 
who organize such actions. Waupun prisoners have often 
attempted to organize nonviolent protests such as strikes and 
sit downs. In order to be effective, such collective efforts 
require mass participation. Organizers must inform the in- 
mate population of the planned event and encourage partici- 
pation. 

It is impossible to conduct such efforts covertly. Prison 
officials will inevitably become aware of the organizing, and 
when they do, they immediately lockdown the prison and 
conduct an investigation. Any prisoners who can be identified 
as organizers will be sentenced to long terms in segregation 
and transferred, usually to prisons in the federal system or in 
other states. Prison officials simply do not tolerate prisoners 
who organize non violent protests. The Supreme Court has 
ruled that prisoners have no constitutional right to organize 
collective protests, so prisoners have no protection from such 
retaliation. 

In April, 1988, 1 was confined at the Oshkosh Correctional 
Institution. A group of prisoners tried to organize a mass 
hunger strike to protest conditions. There is no rule in Wis- 
consin prisons against going on a hungerstrike. In fact, prison 
rules specifically state that prisoners may decline to eat any 
meals they choose. The activists in this case were therefore 
encouraging prisoners to do something that they’re specifi- 
cally authorized to do. Nonetheless, the organizers were 
rounded up, transferred to maximum security prisons (Oshk- 
osh is medium security) and sentenced to lengthy terms in 
segregation. 


Other states take the same approach. Marion Penitentiary, 
the federal prison that exists for the express purpose of isolat- 
ing the most dangerous prisoners in the nation, is actually full 
of activists. Prisoners whose strike organizing in state prisons 
tests the limits of official patience are exiled to Marion, where 
the perpetual lockdown and control unit regimen disable the 
activists. The inmates prison officials consider the most dan- 
gerous are not the most violent, but the one with political 
consciousness and organizational skills. 

Prisoners planning a violent protest, on the other hand, are 
able to organize covertly. Because they need only a small 
group ofconfederates, they are spared the necessity of organ- 
izing the mass of prisoners. The ability to plan covertly enables 
violent prisoner protestors to at least carry out their plans. 
Prisoners thinking of organizing a collective, non violent pro- 
test must always ^grapple the grim likelihood that their 
prison will be locked down and they will find themselves in the 
segregation unit of a max prison in another state before the 
protest ever takes place. 

Of course the prisoners who beat up the seven guards on 
May 23 will be confined in segregation, but they won’t be 
transferred to Marion. The fact that prison officials punish 
violent protestors less harshly than violent protestors is not 
lost upon prisoners. 

Wisconsin has no administrative grievance system. While 
one exists on paper it is non existent in practice. The courts 
are also inaccessible to the vast majority of prisoners, who 
have neither the money to hire an attorney nor the legal 
expertise to proceed in court without counsel. 

With the extreme, malicious persecution of non violent 
protestors and the lack of an operational grievance system, it 
is no surprise that prisoners turn to violent protest. Given the 
near certainty that the human spirit will rise up against the 
conditions that prisoners in this country are forced to endure, 
one might suppose that prison officials would prefer that 
prisoners choose to protest nonviolently. But prison officials 
adopt policies that encourage, and even ensure, violent pro- 
test. 

Every act of violent protest by prisoners strengthens the 
correctional administrators hand. In the wake of the May 23 
incident, DOC officials have called for increased funding, 
more oppressive security measures and the construction of 
more maximum security prisons. 

When conservative DOC officials do battle with a Demo- 
crat controlled legislature for dollars to fund their severely 
repressive program, they can possess no stronger bargaining 
chip than a record of seemingly senseless inmate violence. 
Prison officials actually hope that inmates react violently to 
their conditions. It is of course, the guards, not the white collar 
officials who make policy, who will always be the victims of 
violent inmate protest. 

The proposition that prison officials want inmates to lash 
out violently against guards is a radical one, but I am not alone 
in making it. Since the May 23 incident, AFSCME Local 18, 
the union that represents Waupun guards, has publicly alleged 
that Waupun administrators knew in advance that prisoners 
were planning the attack, and did nothing to prevent it. 

As always, prison officials blame prisoners for the prob- 
lems in Wisconsin prisons. But it is the administrators who 
hold the power and make policy. Appropriate policies would 
render violent prison protest non-existent. 
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Indiana Control Unit Prisoners File Suit and Strike 

By Paul Wright 


On May 4, 1992, the Indiana Civil Liberties Union filed a 
class action suit in the Marion County, Indiana, Superior 
Court. The action is T aifa Vs. Bayh, and challenges numerous 
conditions of confinement at the Westville, IN, Maximum 
Control Center. It is interesting to note the action is being 
filed in state court. Because the suit claims prison officials 
have violated several state statutes only a state court can rule 
on the state law claims. It may also be that the Indiana state 
constitution provides more protection than the federal consti- 
tution. In recent years the US Supreme Court has steadily 
narrowed the scope of 8th amendment protection available to 
prisoners from the federal courts. 

The suit directly challenges the philosophy behind the 
’’supermax’ 1 control unit prison, both at Westville and another 
’’supermax" under construction in Sullivan, IN. The plaintiff 
class is currently over 80 men housed at the MCC. The suit 
claims that Indiana prison officials have violated state law by 
administratively housing prisoners in MCC for long periods 
of time when Indiana statutes limit the conditions where 
prisoners can be segregated. The criteria for MCC place- 
ment is vague, subjective and discretionary allowing prisoners 
to be placed in MCC in retaliation for exercising their rights 
of free speech, access to the courts, etc. Several of the plain- 
tiffs are in MCC because they have sued Indiana prison 
officials and assisted other prisoners in litigation. 

Also challenged is the MCC behavior modification pro- 
gram which requires total submission of the prisoners to state 
power. Prisoners are denied telephone and visiting privileges 
for the first 90 days, then allowed 1 visit and 1 call every 30 
days. Prisoners are not allowed to talk to other prisoners, talk 
back to staff, get under their blankets during the day despite 
cold cell temperatures and are locked in their cells for 23 
hours a day with nothing to do. Guards routinely give prison- 
ers ’bad day" reports which deprive them of a months vested 
good time thus keeping the prisoner in MCC longer, there is 
no hearing or other means to contest such reports. The total 
program at 3 "levels"ofrepression within the MCC which calls 
for a prisoner to remain infraction free for 3 years means they 
have little hope of ever being released from isolation and 
returning to general population. 

The conditions imposed are those of sensory deprivation 
and complete denial of human contact. There are no clocks 
in MCC and prisoners are not allowed to have watches or 
clocks and staff are prohibited from telling prisoners the date 
or time. Lights in the units and cell remain on for 24 hours a 
day. The cells have solid doors which remain shut except for 
a small slot opened for meals. Prisoners are deprived of 
virtually all property and are not allowed to display pictures 
of loved ones. Even when allowed to receive visits only mem- 
bers of their immediate family are allowed to visit. 

Indiana law mandates the provision of vocational, educa- 
tional and rehabilitative opportunities and mandates mean- 
ingful exercise and recreation for its prisoners yet these are 
completely absent from the MCC. 

The prisoners are exposed to cell temperatures as low as 
46 degrees F. Despite this they are denied warm clothing and 
are not allowed to get under the blankets during the day, if 
they do get under their blankets their cells are stripped of 
bedding and they are forced to lay on a cold steel bedframe 
or on the concrete floor. To increase the prisoners suffering 
their socks are taken away as well. The air is extremely dry 


and the water hard resulting in extreme skin irritations such 
as peeling, cracking and bleeding lips, feet and scalps. After 
prison doctors prescribed vaseline and skin lotions to treat 
these problems the warden, Charles Wright, refused to pro- 
vide these items to the prisoners. 

The suit challenges the denial of attorney visits to prisoners 
and the restriction of such visits when they do take place. 
Prisoners are handcuffed and in leg irons and separated from 
their counsel by a wall and window, communication takes 
place through an electronic device which allows the attorney- 
client conversations to be overhead by prison officials and 
other visitors. There are no inmates trained in law to help 
prisoners, prisoners cannot check out or buy lawbooks. Illit- 
erate prisoners are not assisted nor provided with an attorney 
or lay advocates during disciplinary hearings. 

The plaintiffs also challenge the numerous instances of 
physical and verbal abuse. This includes beatings by guards, 
the use of fire hoses and chemical agents, handcuffing prison- 
ers and strapping them to steel bedframes then feeding them 
only twice a day and routinely putting handcuffs on too tightly. 

The medical care is grossly inadequate, one prisoner had 
a heart attack and did not receive treatment until 1 0 days later. 
Plaintiff Broadus is disabled and cannot walk and prison 
officials will not provide him with a wheelchair. Because he 
cannot walk he has been denied visits with his attorneys. 
Prison guards have firehosed him to serve as a "shower”. One 
prisoner had his four front teeth knocked out in April, 1991, 
and has been told he will not receive replacement teeth until 
sometime in 1993. There is no psychiatric care available and 
as a result of the extended isolation and cruel conditions 
several prisoners have had mental breakdowns and still did 
not receive treatment. 

We have reported in past issues of PLN that MCC prison- 
ers have gone on hungerstrikes and cut off their fingers to 
publicize their plight. We have received a letter from Paul 
Komyatti, an MCC prisoner, who informs us that they have 
begun another hungerstrike. His letter is dated June 15,1992, 
and says in part: ’Today is nowthe 31st dayofthe strike, myself 
and another prisoner are on 31, one is on 29, one is at 25, one 
is at 21 and 2 at 15. They should start the forcefeedings this 
week. Our body temperatures are dropping in the 95’s, I’ve 
lost over 35 pounds and others are close to that much, we’re 
all dehydrated, I’m pretty weak and can barely stand now. 
There were as many as 23 at one time but others have fallen 
off along the way going as far as they could." 

A demonstration was scheduled outside the prison for 
friday, July 11, 1992, but as we go to press we have not received 
information on how this went. 

The spread of control unit prisons is happening across the 
country as the response to overcrowding and deteriorating 
conditions. These control units serve the intimidate and try 
to destroy prisoners, especially those who organize or seek to 
improve prison conditions. So far the courts have rubber- 
stamped the most hideous control unit conditions at the fed- 
eral penitentiary at Marion and elsewhere. It will take 
grassroots organizing and support from the outside to shut 
these modern day torture chambers down. While the archi- 
tecture is new and state of the art and does not fit the idea of 
the medieval dungeon we have to expose the nature of the 

Continued on next page .... 
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modern control unit for what it is: a sensory deprivation 
torture center designed to break people’s mind, body and 
spirit. It was grassroots support that helped close down the 
fed’s High Security Unit at the women’s prison in Lexington, 
Kentucky and that is what we will need to halt these oppressive 
conditions as the courts are unlikely to intervene. We will 
continue to keep readers posted ofdevelopmentsinthe strug- 
gle against control units but remember we also rely on you, 
our readers to let us know what is going on so keep us posted. 

To protest conditions at MCC in Indiana write: James 
Aiken, Commissioner, Dept, of Corrections, 302 W. Washing- 
ton, rm E 334. Indianapolis, IN. 46204 or call the MCC at (219) 
289-9767 or 289-2126 ask for warden Charles Wright. 

For more information on the MCC prisoners struggle con- 
tact their attorney: Mariel Nanasi, 134 N. Lasalle, Ste. 2106, 
Chicago, IL. 60602 (312) 855-0115 (no collect calls). 

’Walking Steel" is the newsletter of the Committee to End 
the Marion Lockdown which is focused specifically on the 
struggle against control units. Write: CEML, P.O. Box 
578172, Chicago, IL. 60657-8172. 

Transfer Violates Access Rights 

Stanton Story is a Pennsylvania state prisoner who was 
transferred to the federal Bureau of Prisons (BOP) to serve 
his sentence. Story filed suit under § 1983 claiming Pennsylva- 
nia DOC officials had violated his right of access to the courts 
because the BOP prison in Terre Haute, IN. did not have any 
Pennsylvania lawbooks which Story needed in order to prose- 
cute cases he had pending in Pennsylvania state courts. The 
court granted Story In Forma Pauperis status to pursue his 
complaint. 

The Court held that while story had no federal due process 
right to remain in the Pennsylvania state prison system he may 
be able to establish a state created due process right to remain 
in Pennsylvania, thus entitling him to relief. 

The court held that it is clearly established that a transfer- 
ring state must provide it’s prisoners with either the state law 
materials they need or legal representation by counsel and 
make this available at the out of state facility. Otherwise, the 
transferred prisoners would be denied their right of access to 
the courts. 

At this early stage of the suit the court did not decide the 
case on it’s merits, only that Story had stated a cause of action 
under the federal constitution. See: Story Vs. Morgan, 786 F. 
Supp 523 (WD PA 1992). 

Court Rules on Service and Venue 

Arnold Huskey is a BOP (Bureau of Prisons) prisoner 
confined at the US Penitentiary in Marion, Illinois. He filed 
suit in the District of Columbia claiming BOP officials had 
violated his constitutional rights by misclassifying him under 
28 C.F.R. § 524.72 (h) resulting in his indefinite segregation 
and that the defendants had conspired to establish a pattern 
of discriminatory treatment against the group of prisoners he 
is a member of. 

The defendants moved to dismiss the lawsuit and judge 
Richey granted it in part and denied it in part. 

The Court dismissed the claims against the defendants in 
their individual capacities because Huskey did not have the 
US Marshall’s Service serve the defendants with a summons 
and copy of the complaint in accordance with Fed.R.Civ.P. 4 


(D)(1). Thus the court lacked personal jurisdiction over the 
defendants in their individual capacities. 

The Court did not dismiss the claims against the defendants 
in their official capacities even though they were not properly 
served according to Fed.R.Civ.P . 4 (d)(5) because the govern- 
ment received copies of the summons and complaint and was 
able to defend against the suit, thus suffering no prejudice. 
The error in service on the US attorney was committed by the 
Marshall’s service, not Huskey. 

The Court transferred venue of the suit to the Southern 
District of Illinois. While noting that venue in the District of 
Columbia is proper under 28 U .S.C. § 1391 (e), the court found 
a change of venue appropriate due to the difficulties in trans- 
porting witnesses, especially the prisoner plaintiff, and con- 
venience to the defendants, most of whom were located in 
Illinois. See: Huskey Vs. Quinlan , 785 F. Supp 4 (DC DC, 
1992). 

Prisoner Entitled to Protection 
and Toilet Access 

Kenneth Young is an HIV positive federal prisoner who 
was transferred to the US Penitentiary at Lewisburg, PA. 
While in the transfer segregation unit at Lewisburg Y oung was 
sexually assaulted by his cellmates several times. He repeat- 
edly requested protective custody from a number of prison 
officials who repeatedly ignored his pleas and taunted him for 
seeking protection. After one prisoner had raped him and 
ordered him out ofthe cell, Young flooded the cell by stopping 
up the toilet in order to be removed from the cell. Prison 
officials placed Young in a "dry cell" with no toilet or running 
water. Young was allowed to use the toilet once in a three day 
period. He was provided with a plastic urinal 29 hours after 
being in the dry cell, he was not provided with toilet paper, 
drinking water nor allowed to wash his hands before meals nor 
to bathe. Young was forced to urinate and defecate on the 
floor ofhis cell which the orderly refused to clean. Young filed 
suit against prison officials under Bivens claiming violation of 
his 8th amendment rights. The district court dismissed the 
case for failure to state a claim. 

The 3rd Circuit Court of Appeals affirmed in part and 
remanded in part. 

The court’s opinion gives an excellent discussion of the 
right to personal security in prison and the requisite knowl- 
edge needed to hold prison officials liable for attacks by other 
prisoners. Prisoners have a right to personal safety and Young 
notified prison officials after each assault and officials at all 
levels ignored his pleas despite knowledge Young was the 
subject of continuing abuse. The court also illustrates how 
statistics can be used to show indifference by prison officials. 
Lewisburg has 2.8 % ofthe BOP’s prisoners yet accounted for 
50 % of it’s homicides and 10 % of it’s assaults in a one year 
period, which meant prison officials could not have dismissed 
Youngs complaints as being improbable. 

With regards to the dry ceil claim, the court held that the 
prisoners health is the touchstone and prison officials cannot 
punish prisoners in a manner that threatens their physical or 
mental health. The court found the conditions in this case even 
more revolting because Young is HIV Positive (HIV is be- 
lieved to be the virus that causes AID S)and thus more suscep- 
tible to disease and infection. The court gives an extensive 
discussion of the minimal standards for segregation confine- 
ment. See: Young Vs. Quinlan , 960 F.2d 351 (3rd Cir. 1992). 
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The Proposed Prison in Florence, CO: A “New and Improved” Marion 


The United States Penitentiary at Marion, located in 
Southern Illinois, opened in 1963 to replace Alcatraz, which 
closed that same year. Marion is the most maximum security 
prison in the country, the only one with a 'level 6" security 
rating. Marion is also the only U.S. prison that has ever been 
condemned by Amnesty International for violating the United 
Nations Standard Minimum Rules for the Treatment of Pris- 
oners. Despite this international condemnation, Marion has 
become an experimental laboratory and trendsetter for the 
entire federal prison system. 

Since 1983, Marion prison has been in a state ofpermanent 
“lockdown ” Prisoners are locked in their cells for 22.5 hours 
a day, and all standard vocational, educational and recrea- 
tional activities are virtually nonexistent. The cells are 8’ x 10’ 
and contain a tv, bed, sink and toilet. Prisoners are forced to 
eat, sleep and defecate in their cells. They are also forbidden 
to socialize with each other or to participate in group religious 
services. Those who misbehave in their cells (an arbitrary 
determination made by the guard on duty) maybe tied spread 
eagle and naked, on their concrete slab beds. At other prisons, 
a typical lockdown may last several days to a week. However, 
at Marion the lockdown is permanent, and the entire prison 
has been transformed into a “control unit.” The objective is 
absolute physical and psychological control over the prison- 
ers. 

In early 1990 the Bureau of Prisons (BOP) announced its 
decision to open a new maximum security prison in Florence, 
Colorado. Marion is no longer brutal enough for them. The 
prison in Florence will be designed so that one guard can 
control the movements of numerous prisoners in several cell- 
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blocks by way of electronic doors, cameras and audio equip- 
ment. “We’ll be able to electronically open a cell door, shut it 
behind the inmate and move him through a series of sliding 
doors” says Russ Martin, project manager for the Florence 
prison. Presently, at Marion, the prisoners can scream to one 
another from their cells; prisoners have minimal contact with 
guards when they are shoved food between the bars. In 
Florence, this “contact” will be eliminated. “These guys will 
never be out of their cells, much less in the yard or anywhere 
around here,” the Florence City Manager claims. State of the 
art security technology and new construction materials will 
ensure near complete isolation. Martin gloats, “Marion 
learned from Alcatraz, and now we’ve had 30 years to learn 
from Marion.” 

Ground was broken for the $ 1 50 million complex on Satur- 
day, July 14, 1990. The giant prison complex (600 acres) in 
Florence, a town about 50 miles west of Pueblo, will consist of 
four different level security units: a 250 bed minimum security 
facility, a 750 bed medium security prison, a 550 bed high 
security penitentiary similar to Leavenworth, and a 550 bed 
“administrative maximum” prison far worse than Marion 
prison. Two units ar^e scheduled to open in 1992 and the other 
two in 1993. Rough grading (the leveling of trees, etc.) plans 
were due in August, and actual construction began Septem- 
ber, 1990. 

It is estimated that the prison will generate about 1000 
temporary jobs to the poverty stricken area and about 750 to 
900 permanent jobs. Management positions generally will be 
filled through transfers and entry level jobs with locally hired 
people. Requirements for guards include 3 1/2 years experi- 
ence, and they must be between 21 and 35 years old, excep- 
tions being made for medical personnel. The average pay for 
most positions ranges from $14,500 to $24,700. The prison will 
generate an annual payroll totaling $44 million. Pueblo Com- 
munity College has capitalized on this opportunity by “cus- 
tomizing” its “criminal justice” courses to suit the needs of the 
federal prison. The college is trying to work out a deal where 
students of these customized classes will be guaranteed an 
interview with the prison. 

Despite BOP claims that the purpose of Marion and 
Florence is to contain violent prisoners, they, in fact, function 
to control dissidents. Many are sent to Marion because they 
have written “too many” lawsuits, participated in work stop- 
pages, or pursued their religious and political beliefs, U.S. 
Representative Kastenmeir, the head of the Congressional 
committee that oversees prisons, recently acknowledged the 
existence of political prisoners at Marion, and said “[they] do 
not need the degree of maximum security, that in my view, 
they’re subjected to here.” Despite his statements, the BOP 
plans to transfer most of the prisoners at Marion to Florence 
and increase the “security” conditions at Florence by way of 
more advanced and high tech equipment. 

Continued on Page 8 (See Florence) 
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Just Us-Ohio Style 

By John Perotti 

Three days before former Ohio Governor Dick Celeste left 
office he commuted the death sentences of Donald Maur, 
Leonard Jenkins, Willie Jester, Crazy Horse Seiber, Debra 
Brown, Rose Grant and Elizabeth Green to life in prison. 
Celeste also commuted the prison sentences of Saram Bellin- 
ger and Ralph Deleo to time served and issued full and 
unconditional pardons to Freddie Moore and John Salim. 
Celeste, who opposes the death penalty, commuted the death 
penalties of those male prisoners closest to execution and all 
female death row prisoners. 

On January 14, 1991, George Vainovitch became Ohio’s 
Governor. Vainovitch joined the clamor of well publicized 
outrage by Ohio’s law enforcement officials and prosecutors 
at these commutations and vowed to put these prisoners back 
on death row. Vainovitch, now joined by Reginald William- 
son, Director of the Department of Rehabilitation and Cor- 
rections, filed a civil action in the Court of Common Pleas for 
Franklin County. The lives of these prisoners were nowin the 
hands of Judge Sherwood who was asked to issue a declara- 
tory judgement whether or not Celeste had authority to issue 
commutations without following administrative procedure by 
waiting for the Adult Parole Authority (APA) to investigate 
and issue a recommendation for or against commutation to 
the Governor. 

In the meantime, Maur, Jenkins (who’s paralyzed from the 
waist down and already condemned to life in a wheelchair), 
Jester and Seiber were removed from death row at the South- 
ern Ohio Correctional Facility (SOCF) and placed in general 
population as were Grant and Green at the Ohio Reformatory 
for Women (ORW). Debra Brown was under a death sen- 
tence in Indiana. Saram Bellinger and Ralph Deleo were 
released from prison. Leonard Jenkins was transferred to 
Marion Correctional Facility in Marion, Ohio. 

But the public was not to be denied it’s thirst for blood. On 
February 13, 1992 Judge Sherwood issued a final order declar- 
ing that former Governor Celeste was not vested with consti- 
tutional power to issue commutations or pardons without first 
receiving a full report on the individuals from the APA. It 
should be noted that the cases had been referred to the APA 
prior to the commutations for investigation reports but the 
APA had stonewalled on the report in hopes of delaying until 
Vainovitch (who is pro-death penalty) came into office. It 
should also be noted that Celeste was not bound by the APA ’s 
denial or recommendation of commutation. He could over- 
ride their decisions. 

The prisoncrats response was to transfer Jenkins back to 
SOCF and place him and the other commuted prisoners back 
on death row, both there and at ORW. The state giveth and 
the state taketh away. 

There is a strong argument to be made that commuting a 
prisoners death sentence, then reversing the commutation a 
year after releasing them from death row, subjects the prison- 
ers in question to double jeopardy and to cruel and unusual 
punishment. These legal avenues should be pursued by attor- 
neys and jailhouse lawyers. Meanwhile, Ohio moves one large 
step closer to barbarism. 

There is something you can do. Letters protesting this 
latest outrage against prisoners should be sent to: Governor 
George Vainovitch, State House-Governors Mansion, Co- 
lumbus, OH, 43216. 


New Jersey Prisoners Support 
Network 

Prisoners, ex prisoners, friends and family members of 
prisoners and community activists in New Jersey have begun 
forming a Prisoner Support Network. So far two meetings 
have been held to discuss ways to end various forms of repres- 
sion and discrimination in the New JerseyDOC (such as harsh 
isolation conditions in control units, banning of afro centric 
materials, beatings, etc.). Members recently held a vigil out- 
side the New Jersey State Prison at Trenton to protest condi- 
tions in the control unit there. 

Among efforts being used and discussed to - focus public 
attention on prison conditions in New Jersey are petitions and 
a video titled “Prison Conditions in New Jersey.” 

The network seeks members and support from interested 
people in New Jersey in order to grow and expand. It has 
regular meetings as well. Any PLN readers in New Jersey or 
who have contact with prisoners and activists in New Jersey 
are encouraged to pass this information along. For more 
information write: Prisoner Support Network, 972 Broad St. 
6th Floor, Newark, N J. 07 102 or call (20 1 ) 643-3 1 92 (no collect 
calls, please). 


Drug War Patronage 

According to an investigation by the General Accounting 
Office, the investigative arm of Congress, the Office of Na- 
tional Drug Control Policy which is supposed io~ lead the 
nations “war on drugs” has a higher percentage of political 
patronage jobs than any other government agency. 

The agencyhas 109 employees and more than 40% got their 
jobs through a spoils system that places the highest premium 
on political connections and loyalty to the Republican party 
rather than any type of expertise. This starts with the agency 
head, Bob Martinez, who was appointed by Bush after losing 
the election for Florida Governor, down to typists and secre- 
taries. The patronage payroll adds up to $2.6 million dollars 
and includes 49 people. 

The high level of patronage jobs may help explain why the 
office is not taken seriously among the law enforcement and 
drug treatment agencies it is supposed to coordinate and lead. 
Terrence Burke, former head ofthe DE A called it a “dumping 
ground.” 

This tends to reinforce the opinion that the “war on drugs” 
is a political sham designed more to better oppress and con- 
trol the poor and minorities in this country rather than to 
seriously address any of the problems associated with drug 
trade and use. 


Institutional Subscribers 

For libraries, organizations, corporations, etc., a one 
year subscription to Prison Legal News is $25.00. 
Please send a check or money order to: 

Prison Legal News 
P.O. Box 1684 
Lake Worth, FL 33460 
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Testimonies that Palestinian 
Prisoners Are Tortured 


Behind The Walls: Prison Radio 
Show To Start 


A human rights group confirmed on April 1, 1992, that the 
Israelis have allowed security services to routinely practice 
torture against Palestinian prisoners. The group, called the 
“Israeli Center for Human Rights in the Occupied Arab 
Territories” known as B’tselem, said violence and ill treatment 
have become an expected part of interrogations. 

The group issued a report about the inhuman situations of 
Palestinian prisoners in the occupied territories. The report 
estimated at least 5,000 prisoners out of 25, 000 jailed last year, 
have been tortured. The percentage is certainly higher. 

Professor Stanley Cohen, of Hebrew University, admitted 
that: “Nothing has been done to suggest that there is a com- 
mitment to end these practices.” Professor Cohen confirmed 
that official investigations into torture made by B’tselem 
group last year did not produce any changes in the interroga- 
tion methods, which violate international human rights agree- 
ments. 

He asserted the Israeli authorities use the language of 
legality and democracy to anaesthetize the people into think- 
ing that something is being done. He said mistreatment during 
interrogations have become routine and expected. 

Cohen reiterated B’tselem was most concerned that noth- 
ing shows commitment to put an end to these practices. He 
cited the case ofMustafa Akawi who was subjected to routine 
interrogation including hours with a sack over his head, shack- 
les on his ankles, detention in a small cell and denial of legal 
counsel. 

B’tselem based its report on interviews with 49 Palestinians 
who have been in Israeli prisons during the past year. It said 
most prisoners complained of ill treatment. 

The group also said the Shin Bet continued to operate with 
the same level of violence as in the past. 

Researchers said the secret police and army continued to 
beat Palestinian prisoners, hold them hooded in painful posi- 
tions for prolonged periods and deprived them of sleep, 
threats and long periods of confinement in small cells, tying 
prisoners up in extremely painful positions and several beat- 
ings on all parts of the body with fists, sticks and other instru- 
ments. There have also been reports ofusing electric shocks. 

Meanwhile the Israeli army acknowledged that about 7,457 
Palestinians are in custody now. B ’tselem said 7 prisoners have 
died during interrogations. 

Another human rights group admitted on April 13 that 
Israeli authorities permitted the general security forces, 
known as the Shin Bet, to torture Palestinians. The group, 
known as the “Public Committee Against Torture” confirmed 
that the Shin Bet resorted to physical torture and psychologi- 
cal pressure against detained Palestinians as allowed by the 
1987 Landau Commission. The group asserted that the com- 
mission guidelines have been turned into a permit to torture 
in the occupied territories. 

The head of the Shin Bet, on his part, acknowledged that 
the number of detained Palestinians have doubled during the 
last 4 years of the uprising and that his men could not operate 
efficiently without the Landau guidelines, i.e. resorting to 
torture. 

On the other hand, London based Amnesty International 
issued a similar report in July, 1991, confirming that Israel 
routinely resorts to torture and mistreatment of Palestinian 
detainees. 


To bring prison news to millions of potential listeners every 
week, MIM (Maoist International Movement) is starting a 
weekly radio program called Behind the Walls. The program 
will include some of the same material they now use in their 
newspaper, but will also give them a chance to use music, 
interviews and sound recordings. Non profit community and 
student radio programs across the country will air the pro- 
gram beginning this fall. 

They are looking for stories, music, interviews or other 
sources of audio information to draw attention to the realities 
of life in Amerika’s gulags. Anything you can suggest will be 
really helpful, and if you or someone you know has access to 
tape recorders, please send tapes. They’ll use them and try to 
return them to you. Urge family and friends to get Behind the 
Walls for their community stations. 

We think the “radio ipro^am will" help make the prison 
movement take off and fly. As the state moves against revolu- 
tionary and progressive prisoners, the people need support 
from the outside as well. It is hoped that Behind the Walls will 
take that effort to new heights. Send submissions, ideas or 
suggestions to: MIM, P.O. Box 3576, Ann Arbor, MI 48106- 
3576. 


Freedom Sought for Spanish 
Political Prisoner 

- iuan Manuel Perjez Hernandez is a 40 year old telecommu- 
nications engineer serving a 30 year sentence for his militancy 
in GRAPO (Anti Fascist Resistance Group, First of October, 
a communist organization). He is married and has a daughter. 
He has been in prison since October of 1979. 

As reported in previous issues of PIN, GRAPO prisoners 
were on a hungerstrike for more than 435 days seeking the 
reunification of all GRAPO prisoners in one prison and an 
end to the isolation, beatings, censorship and other human 
rights abuses they were subjected to. One prisoner died during 
the strike. Others, including Juan have suffered irreversible 
physical and mental damage as a result of the strike and the 
inhumane conditions of confinement. During the strike Juan 
suffered several cardiac arrests which led to brain damage so 
that he is suffering from irreversible dementia. 

Because of his brain damaged condition Juan is housed in 
the infirmary at the prison in Meco, Spain. He does not 
communicate with anyone and has not spoken or written any 
letters nor does he exercise or move around. He repeatedly 
bathes throughout the day and night and prison doctors have 
told another political prisoner in the infirmary that they expect 
to find him drowned in the bathroom one morning. There is 
nothing that can be done for Juan in the prison hospital. 

Juan desperately needs the care and warmth of his family 

andJovecLonesUO-iit least dead what lifexemains witffdignity 

and a minimum of suffering. We urge you to reproduce this 
article and distribute it to other publications and interested 
parties. 

Letters, postcards or telegrams seeking Juan’s release 
should be sent to the Spanish Minster of Justice at the follow- 
ing address: Sr. Ministro de Justicia, C/San Bernardo 45, 
28015 Madrid, Spain. 
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Editorial Comments 

By Ed Mead 

F irst of all, readers should have noticed that we printed 
fourteen pages of the PLN last month, four more than 
our usual number. The reason for this bonus was due to an 
unexpected increase in contributions from prisoners and fam- 
ily members. I have no idea why donations are up some months 
and down others. If there was some way I could figure it out 
we would have “high donation” issues every month. Anyway, 
we did well in July and so were able to give you a little bonus 
with the August issue. When we do well on the financial front 
well pass the benefits on to you. Our income for the month of 
July was $378.63, and the cost of producing and mailing 916 
copies of the July issue was $369.72, leaving us with a whop- 
ping surplus of $8.91 leftover. 

On the negative side, the August issue looked like a piece 
of trash. That was because we have a new person doing the 
computer work, and he’s still learning how to do it. We should 
be looking better this month. 

While I have not formally mentioned this for several 
months, readers should know that the PLN' s books are always 
open for inspection by our readers. A complete listing of all 
the money we’ve received and what we spent it for, broken 
down into monthly categories and including the entire pub- 
lishing life ofthe newsletter, is available upon request. Provide 
me with a stamped, self-addressed envelope, along with two 
additional stamps to cover copying costs, and I’ll get you a 
photocopy of a complete financial status report for the news- 
letter. In a big sense, this is your paper. Paul and I hold 
ourselves accountable to you. 

I don’t have a whole lot else to say this month so I’ll just 
ramble on some. Back in the early sixties I was a young convict 
housed in the U.S. Penitentiary at Leavenworth, Kansas. 
Television inside of federal prisons was a relatively new thing 
in those days. It consisted of a big black and white set located 
on the flats of each wing. 

Just a prisoners of today’s age used to watch cop shows like 
Miami Vice (everyone of course claimed it was just for the 
music), us old time convicts used to look forward to watching 
Elliot Ness and “The Untouchables.” Then one day we were 
suddenly prevented from watching our The Untouchables any 
more, not only at Leavenworth but at all federal prisons! 
Why? Well, it seems one episode of the program depicted a 
federal prison guard taking a bribe. That was the end ofthat! 

The years have passed, although the times haven’t. In July 
there was what the news media called a “riot” at the federal 
prison in Leavenworth. What was the cause of this distur- 
bance? Well, if you guessed “watching a movie,” you’d be 
correct. About 300 prisoners took over the food service area, 
auditorium and recreation yard, not because of intolerable 
conditions or high levels of tension on the inside, but, accord- 
ing to BOP officials, because prisoners had watched the 1991 
Academy Award-winning film Silence of the Lambs. It seems 
the movie is about a serial killer and includes some scenes of 
graphic violence against law-enforcement officers and others. 
So the movie was the cause of the disturbance; just as there 
would be no briberyofprison guards ifwe didn’t get such crazy 
notions from watching TV. Yeah! 

Let me close this off with a quote from Frederick Douglass, 
the famous Abolitionist. He said: “If there is no struggle, there 
is no progress. Those who profess to love freedom yet depre- 
ciate agitation are people who want crops without plowing up 
the ground.” See you next month. 


Exhaustion of State Remedies 
Not Required to Challenge Parole 
Board Procedures in Federal 
Court 

The U.S. Court of Appeals for the 7th Circuit has held that 
a prisoner who is dissatisfied with the procedures used to 
consider his or her application for parole is not required to 
exhaust available state remedies in state courts before filing a 
habeas corpus petition in federal court. The Appeals Court 
reasoned that since challenges to procedures a state uses in 
considering applications for parole do not draw into question 
the basis of confinement, and therefore it can be brought 
under 42U.S.C. § 1983 and exhaustion ofstate remediesisnot 
necessary. 

The interesting aspect of this case is the manner in which 
the court seeks to straddle the contradiction between Wolff v. 
McDonnell and Preiser v. Rodriguez , which struggle to define 
the limits of the federal habeas corpus statute (28 U.S.C. § 
2254) in relation to the federal civil rights remedy (42 U.S.C. 
§ 1983). Preiser held that challenges to the fact or duration of 
confinement belong on the § 2254 side of the line. Wolff says 
a prisoner may obtain money damages under § 1983 for 
constitutional errors in a prison disciplinary hearing, even 
though the restoration of lost good time would shorten his or 
her term. 

While there are conflicts among the circuits and even 
within panels within the 7th Circuit, the court did it’s best to 
explain its reasoning in the following language: 

“A prisoner aggrieved by the procedures used to 
deny his application for parole is not complaining 
about the legality ofjiis custody. Knock out the parole 
decision, knock out the rules for future decisions, 
knock out the entire institution of parole and the 
sentence remains, establishing lawful custody. Be- 
cause a challenge to the procedures a state employs 
in considering applications for parole does not draw 
into question the basis of confinement, it need not be 
brought under § 2254, and exhaustion ofstate reme- 
dies is unnecessary.” (Infra at 665). 

On the other hand, the court reasoned, a prisoner attacking 
the judgement or duration of conviction, on grounds of pro- 
cedural or substantive error, is challenging his or her custody. 
In short, it often comes down to saying the magic words. See: 
Clark v. Thompson , 960 F.2d 663 (7th Cir. 1992). 

D.C. Changes Jail Condom Policy 

Washington, D.C., Mayor Sharon Pratt Kelly recently un- 
veiled a plan to combat AIDS that includes distributing con- 
doms to the city’s inmates. The plan, which was scheduled to 
take effect in July, will combine condom distribution with 
educational AIDS programming. A voluntary course for in- 
mates is being replaced by six mandatory 90-minute classes 
that will cover how AIDS is transmitted, sexual attitudes 
among men and women and self-esteem issues. Inmates also 
will be encouraged to get confidential AIDS tests and coun- 
seling. 

Sex between inmates remains against the rules. In the 
District, inmates having consensual sex may lose privileges 
and be segregated in their cells for up to two weeks. Wash- 
ington joins three other cities — New York, Philadelphia and 
San Francisco— andrtwo states, Vermont and Mississippi, that 
provide condoms to inmates. 


SeDtember 1992 


4 


Prison Leaal News 



On The Upcoming Presidential 
Elections 

By Ed Mead 

During the next several months the mass media will be 
pulling the wool over the eyes of working people in America. 
They will be doing this by using Gulf War type saturation 
coverage of the elections. In many ways it is all part of the same 
ongoing campaign: to spread the myth that we live in a democ- 
racy and to promote the idea that U.S. imperialism is a force 
for freedom and progress. 

This media saturation is part of the illusion that we live in 
an information society, when, in fact, we live in a media society. 
An information society, one with unrestricted access to infor- 
mation, is a threat to the existing order. The free flow of 
information would make visible the suffering of the people of 
Iraq. It would juxtapose U.S. self-righteousness in relation to 
Libya, on the one hand, with the CIA’s terrorist car bomb it 
planted in Beirut that killed 80 people, or this country’s use of 
murder as an instrument of foreign policy (e.g., the CIA killing 
of Patrice Lumamba in the Congo, etc.). 

The Big Lie that has to be starkly exposed once and for all 
is the idea that the itemized and increasingly passive elector- 
ate are faced with any real political choices during the presi- 
dential elections. Being a disenfranchised slave of the state, I 
don’t have the right to vote. If I were to vote, though, it would 
be a vote for the start of a working class fightback and a vote 
for truth. But as Paul says, if voting could change the system 
it would be illegal. 

The working class struggle is a battle to inspire the hearts 
of ordinary working people with a vision of a fit and proper 
future, and to convince them that with dedicated leadership 
this is within their grasp. Of course there is a big gap between 
these ideals for a future society and the current condition of 
the working class. In fact, with counterrevolution happening 
world wide and working class retreat at home, the gap takes 
on the appearance of an impossible chasm. Accordingly, our 
struggle lies in building a bridge between the present and the 
future. 

We should have no illusions about the bourgeois congress 
and the U.S. constitution’s electorial process. As with the lie 
that the relationship between 
the capitalist and the workers is 
equal, that there is no exploita- 
tion involved if the capitalist 
gives a fair day’s pay for a fair 
day’s work, our task is to rip 
away the veil of false demo- 
cratic ideology. Because of 
capitalism the mass ofthe popu- 
lation lives in fear of unemploy- 
ment and war, while a tiny 
minority rules and grows rich 
through the exploitation of la- 
bor power. 

Karl Marx rightly said that 
parliamentary democracy gave 
the mass of people the opportu- 
nity of choosing who will mis- 
represent them every four 
years. That is exactly the sort of 
“choice” being faced by Ameri- 
cans in this year’s presidential 
elections. 


Bill Clinton’s Blood Sacrifice 

By Paul Wright 

Recently the media has been awash in allegations by Gen- 
nifer Flowers, a nightclub singer, that she had carried on a 12 
year love affair with Democratic Party presidential candidate 
Bill Clinton. Clinton and his wife have both appeared on TV 
and numerous press conferences to deny Flowers’ allegation, 
and at the same time refuse to answer questions about their 
personal lives. Cynics have dismissed their denials as those of 
a pair of yuppies that will do anything to get elected. 

The mainstream media has given heavy coverage to the 
“story” (which was originally bought by supermarket tabloid 
The Star) by giving the appearance of trying to discuss whether 
or not to discuss the story while giving it saturation coverage. 
While a number of media personalities say that Clinton’s 
fidelity is not relevant to whether or not he is qualified to be 
president, it does speak of his character and voters should be 
aware of this. 

What voters should also be aware of in Clinton’s “charac- 
ter" is his cynical and callous manipulation of the death 
penalty to try and get elected. On January 31, 1992, Rickey 
Ray Rector was executed by lethal injection in Arkansas. 
Clinton refused to grant clemency to Rector, a mentally re- 
tarded black man convicted of killing a cop. Clinton left the 
campaign trail to return to Arkansas, the state of which he is 
governor, to be on hand for the execution. His public relations 
staff “were burning up the phone lines, pressing reporters to 
emphasize how their candidate was distancing himself from 
what the buttoned down, striped shirt pundits call the ’demo- 
crats soft on crime liberal image’.” ( Village Voice , Feb. 4, 
1992). 

George Bush announced he would “do anything I have to” 
to get reelected. Clinton isn’t being left out, if a retarded black 
man has to die so Clinton can become president, that’s just 
too bad. Clinton claims to have compassion for the working 
class yet is willing to sacrifice the life of the poor and disad- 
vantaged to avoid the stigma of being “soft on crime.” It’s 
ironic that the mainstream media gave the event little atten- 
tion. Of course then Rector will have died for nothing. It is the 
cynical and manipulative use of the death penalty and crime 
issues that has been used to elect politicians in this country 

since Nixon first used it in 1968. 
Every year harsher and harsher 
laws are passed; more prisoners 
are executed ; more civil rights 
are eroded and politicians use 
the bogeyman of street crime to 
frighten the middle class into 
electing them and paying for 
more prisons, more police, all 
with the illusion that this will buy 
“security.” The result rs - that 
whfle^F.B.I. statistics show re- 
ported crime declining in many 
areas, a majority of citizens are 
more fearful ana insecure than 
ever. The “solution” advanced 
by Clinton, Bush and company 
has nothing to offer beyond 
locking people up or killing 
them. Is it any wonder their eco- 
nomic programs don’t fare 
much better? 
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Inhumane Conditions Suit 
Requires Trial 

Marshal Jackson, an Indiana state prisoner filed suit on the 
subhuman prison conditions he was subjected to in the Indi- 
ana penal system. He claimed he was forced to live with filth, 
inadequate plumbing, roaches, rodents, poor lighting, inade- 
quate heating, rusted out toilets, drinking water with small 
black worms in it, dirty bedding and broken windows, among 
other things, which taken together violated the eighth amend- 
ment. 

The defendants moved for summary judgment, claiming 
the conditions described in Jackson’s suit did not exist. Jack- 
son responded with a sworn affidavit de- 
tailing the conditions. The district court 
dismissed the case ruling there was no 
evidence that the complained of condi- 
tions violated the eighth amendment. 

On appeal the Seventh Circuit Court of 
Appeals reversed and remanded. The 
Court of Appeals held that Jackson’s 
sworn affidavit about his conditions was 
sufficient to show a genuine issue of ma- 
terial fact was in dispute and thus with- 
stood summary judgment. 

The court held that such conditions, if 
true, are barbarous enough to violate the 
eighth amendment in their objective com- 
ponent. The court also held that prison officials had a subjec- 
tive intent to violate Jackson’s eighth amendment rights when 
they were aware of these conditions yet took no action to 
correct them. Thus there are triable issues to be resolved at 
trial. Sety Jackson v. Duckworthy 955 F.2d 21 (7 Cir. 1992). 

Jury Trial Required for Ad-Seg 
Claim 

John Dell-Orfano was arrested and held in administrative 
segregation (ad seg) in the Suffolk County jail in New York. 
Before being placed in ad seg he did not receive any type of 
hearing, notice or opportunity to dispute the placement. He 
filed suit in U S D istrict Court claiming violation of his right to 
due process as well as challenging the conditions of his ad seg 
confinement, i.e., denial of law library access, inadequate 
living and exercise facilities, cell lights being on 24 hours a day, 
etc. He specifically requested a jury trial which the court 
denied. After a bench trial the district court ruled in favor of 
the defendants. 

On appeal the 2nd Circuit Court of Appeals vacated and 
remanded. The court found that Dell-Orfano was entitled to 
a jury trial and could rely on the defendants jury demand to 
preserve his right to a jury trial. Because the right to a jury trial 
is so fundamental it’s waiver is not lightly inferred. His partici- 
pation in the bench trial did not constitute a waiver of that 
right for appeal purposes. 

The Court also held that the lower court used an improper 
analysis on the ad seg claim by not determining if New York 
state law created a due process liberty interest for jail prison- 
ers to remain out of ad seg, and if it did, whether Dell-Orfano 
was deprived of this liberty interest without due process. The 
lower court was also instructed to address the conditions of 
confinement claims. See: Dell-Orfano Vs. Romano , 962 F.2d 
199 (2nd Cir. 1992). 


Taking of-DN A Samples Violates 
Ex Post Facto Clause 

Virginia state prisoners filed suit challenging Virginia leg- 
islation which directs the DOC to take and store blood from 
prisoners for Deoxyribonucleic acid (DNA) analysis and stor- 
age. (DNA is the basic component of living organisms, every 
human has a DNA blueprint which contains individual char- 
acteristics and is different for everyone except identical twins. 
DNA analysis has recently been used in criminal trials where 
DNA samples, usually recovered from blood or semen sam- 
ples, have been matched to specific suspects. Some state 
courts have accepted DNA identifications, others have not on 
grounds it is not a scientifically accepted 
practice.) The prisoners claimed the prac- 
tice was an illegal search and seizure in 
violation of the 4th amendment and that it 
violated the ex post facto clause because it 
was being enforced to modify the manda- 
tory release date of prisoners convicted 
before the statutes effective date. The dis- 
trict court upheld the statute under both 
attacks. 

On appeal the 4th Circuit Court of Ap- 
peals affirmed in part and reversed in part. 

The court upheld the statute requiring 
mandatory blood samples from all con- 
victed prisoners. It held that convicted fel- 
ons have no privacy right in preventing such seizures, even if 
the seizure lacks any type of individualized suspicion that any 
crime has been, or will be, committed. The government has an 
interest in preserving a permanent identification record of 
convicted felons which outweighs any intrusion caused by the 
taking of blood samples. The court notes that taking of blood 
samples for DNA analysis is not significantly different from 
taking prisoners fingerprints or photo. 

The court held that while the ex post facto clause does not 
prevent prison officials from enforcing reasonable prison 
regulations, by taking good time credits from prisoners, the 
DNA statute did violate the clause. A separate Virginia stat- 
ute gave prisoners a 6 month early release unless a parole 
board found them to be a danger to the community. The DNA 
statute would cause prisoners convicted before it’s passage to 
stay in prison beyond their original sentence unless they pro- 
vided a blood sample, thus, it violated the ex post facto clause 
by extending their term of imprisonment beyond that contem- 
plated at the timetheyeormnitted their offense. See: Jones Vs. 
Murray , 962 F.2d 302 (4th Cir. 1992). 

23% of NY Prisoners Test Positive 
for TB 

Twenty-three percent of New York’s prisoners and six 
percent of the prison employees have tested positive for tu- 
berculosis infection, according to the most thorough study to 
date. 

Thomas A. Coughlin, the Commissioner of Correctional 
Services, released the data. The tests included nearly all 
prison personnel and prisoners. Of the 55,000 prisoners 
tested, 12,530 showed positive results, meaning that they had 
been exposed to the bacteria that cause TB. 

Of the 20,000 employees tested, T, 736 had positive results. 

Source: New York Times 
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Washington Feces Watch and 
Visiting Policy Creates Liberty 
Interest 

Rogaciano Mendoza was a prisoner at the Washington 
State Penitentiary (WSP) at Walla Walla in 1989 when prison 
officials discovered a broken balloon containing a white sub- 
stance in the visiting room bathroom being used by Mendozas 
6 children. Mendoza was placed in a dry cell under a “feces 
watch.” He was only allowed his underwear with no clothing 
or property of any type. No contraband was found in his feces. 
He was infracted and charged with attempting to smuggle 
contraband into the prison. He was found guilty at the hearing 
but on appeal the warden, Jim Blodgett, dismissed the infrac- 
tion for lack of evidence. However, Mendozas visiting privi- 
leges with his wife and children were suspended for 90 days. 
Mendoza then filed suit under § 1983 claiming his right to due 
process of law had been violated. Magistrate Hovis found 
Mendozas rights had in fact been violated but because the 
rights involved were not “clearly established” at the time the 
defendants were entitled to qualified immunity from money 
damages. 

On appeal the 9th Circuit Court of Appeals affirmed the 
lower court ruling. The court affirmed that WSP Policy 09.053, 
the feces watch policy in effect at the time, did create a due 
process liberty interest enforceable in federal court. The court 
held that the superintendent had no discretion to fail to follow 
the feces watch procedure once he decides to place a prisoner 
on feces watch. The court held that because a liberty interest 
is present, some due process is required before, not after, the 
prisoner is placed on feces watch. 

“The prisoner is entitled to notice of the reason 
for being placed on the watch, and an opportunity to 
respond in writing, within a reasonable time after the 
commencement of the watch. No formal hearing is 
required, but the prisoners response must be given 
some consideration. The failure to provide this mini- 
mal level of due process violates the procedural due 
process rights of an inmate placed on the dry cell 
watch. Accordingly, we hold Mendozas rights to pro- 
cedural due process were violated.” 

Because no case before this one held that such a hearing 
was required, the defendants received qualified immunity 
from money damages. Mendozas claim for injunctive relief 
was mooted by a change in policy. 

The Court of Appeals held that WSP Policy 16.120 and 
Washington Administrative Code (WAC) 275-80-930, con- 
cerning prison visitation, both created a due process liberty 
interest with regards to visitation. However, the court held 
that Mendozas rights were not violated because it was his wife 
and childrens visits that were suspended, not his. The court 
notes that visitors may attempt to smuggle contraband into the 
prison without the prisoners knowledge or consent, thus the 
fact that Mendozas infraction was dismissed is immaterial to 
the suspension of his wife and childrens visiting privileges. 
Because Mrs. Mendoza and the children were not parties to 
the lawsuit her rights could not be asserted by Mendoza. See: 
Mendoza Vs. Blodgett , 960 F.2d 1425 (9th Cir. 1992). 

f Federal taxes, including income and social secu- ^ 
rity taxes, have risen from just two percent in a typical 
family of four’s income in 1948 to more than twenty- 
four percent today. 

l Source: The Heritage Foundation , 


Preliminary Injunction Issued 
Against Grooming Code 

Three Oklahoma state prisoners filed suit challenging the 
Oklahoma DOC’s policy of banning any facial hair or hair 
longer than 3 inches in length. The prisoners claimed their 
religious beliefs forbid the cutting of their hair. In two cases 

xeiquestsfarqHeliminary injunctions were denied by separate 

district courts and in the third case summary judgement was 
granted to the DOC. 

In a consolidated appeal the Court of Appeals for the 10th 
Circuit reversed all three lower court rulings. 

The court held that substantial and serious questions are 
raised by a prison policy which impacts prisoners religious 
beliefs and practices. Thus, the prisoners were entitled to 
preliminary injunctions enjoining enforcement of the groom- 
ing policy. 

The court reversed summary judgement against one pris- 
oner because the lower court relied on alleged factual findings 
by prison officials rather than making it’s own factual findings. 
The prisoners affidavit conflicted with prison officials version 
on several material issues of fact thus requiring a trial to 
resolve the dispute. See:Longstreth Vs. Mayna/d , 961 F.2d 895 
(10th Cir. 1992). 

Before anyone gets too optimistic they should also com- 
pare this case with Scott Vs. Mississippi DOC, 961 F.2d 77 (5th 
Cir. 1992) which affirms dismissal of a suit by Rastafarian 
prisoners challenging the Mississippi DOC’s grooming code 
which is very similar to the one challenged in Longstneth . The 
5th Circuit in Scott upheld dismissal of the suit by holding that 
prison officials have a legitimate reason in forbidding facial 
hair and limiting hair length to 3 inches. 

Prisons Cost More Than Harvard 

A recent William Raspberry article on alternatives to im- 
prisonment pointed out the folly of continuing to waste tax 
dollars on a system (imprisonment) that is ineffective, does 
not deter crime, and could inadvertently provide impetus to a 
problem that is already epidemic. 

Raspberry’s position is that increased imprisonment will 
inevitably do more to exacerbate this nation’s crime problems 
than to provide solutions with long term remedial value. Para- 
phrasing Andrew Rutherford, a noted British criminologist, 
Raspberry points to the experience of Europe, “ . . particularly 
Germany and England, where the prison population has de- 
clined with no discernible increase in criminality.” West Ger- 
many’s prison population peaked in 1983, with 62,300 inmates 
and steadily declined thereafter. Today their prison popula- 
tion numbers about 5 1 ,000.- The same phenomenon -has taken 
place in Great Britain which has had an eight percent decrease 
in prison population since 1988. 

The British criminologist Rutherford says the European 
decrease has taken place in both countries without the inven- 
tion of new alternatives. He emphasizes that prosecutors and 
courts in Europe have begun to view imprisonment as more 
of a problem than a solution. “They have concluded,” he says, 
“that the criminal justice process can have damaging and 
self-defeating effects and that every effort should be made to 
keep people away from the courts and, particularly prison.” 

Raspberry said that American policymakers knowRuther- 
ford is right. He points out that room, board, and tuition at a 
prestigious institute such as Harvard cost just over $18,000 
annually, while the average cost of incarcerating a person for 
the same period costs well above $29,000. 
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Florence (Continued from Page One) 

In a move reminiscent of the toxic water used to poison 
prisoners at Marion, the BOP picked an area in Florence that 
maybe equally detrimental for the prisoners health. Just ten 
miles away in Lincoln Park there is the notorious Cotter 
Uranium Company. A class action lawsuit has been filed in 
the U.S. District Court, in Denver, Colorado, by over 340 
people against the Cotter Co., Santa Fe Railroad and others 
claiming diminution of land value due to the contamination. 
The contamination is not just limited to the railroad site north 
of Cotter near the industrial park. The railroad sites were used 
to load and unload substances used and produced by Cotter. 
A $15 million cleanup has been underway at the Cotter site 
and in Lincoln Park since 1988, but does not include the 
railroad sites. The presence and risks of uranium and molyb- 
denum in the water, soil and air is of immediate concern. No 
health assessment of the area has been conducted. Another 
lawsuit is being contemplated, by a Colorado Springs law firm, 
to hold the company responsible for past damages and health 
risks. 

Additionally, there is Portland Cement Company which 
has a history of mining for rocks, to produce cement, and for 
coal. Industry manufactured damages caused by milling, min- 
ing and other processes related thereto is a subject of future 
investigation. 

Pursuant to a discussion with a public relations man for the 
BOP, Dan Dunne, Florence is in the “design development 
stage.” Designs for the prison have been approved, but remain 
unavailable to the public until the actual construction begins. 
He acknowledges the existence of oil wells underground 
within the 600 acres. He said that the BOP will have to cap 
these wells. He didn’t know if an Environmental Impact State- 
ment (EIS) was in progress or was ever going to be done. An 
EIS is required under a federal law called the National Envi- 
ronmental Protection Act (NEPA) if one can show that the 
construction of the prison will have a substantial impact on the 
environment. The Office of Federal Activities declares that to 
date only 4 prisons have in fact filed an EIS. This may mean 
few construction sites were challenged, or some prisons were 
constructed before this law became effective, or the states or 
federal government have won their cases when challenged 
under NEPA. As of yet, there has been no EIS filed with the 
Office of Federal Activities about Florence. Finally, Dunne 
stated that the federal government believes in direct contact 
with inmates, but this would seem to be contradicted by other 
officials within the BOP. (Dunne’s comments are to be taken 
with a note of caution-when asked if he knew of any possible 
health hazards at Florence, as there had been a history of 
health risks at Marion-he said that was what the site acquisi- 
tion process was for, for the purpose of evaluating the site. He 
has never even heard of any health problems at Marion.) 

Residents in the Canon City and Florence area seem to be 
overwhelmingly in favor of this new torture chamber. Resi- 
dents managed to raise $160,000 to purchase the 600 acres for 
the site; 400 locals gathered for the ground breaking; t-shirts 
bearing a map of the site that included wind patterns were 
“sold out” at $7.99 a piece. Although the enthusiastic attitude 
by many locals is reprehensible, its hardly a surprise. Actually, 
the townspeople were given a choice between another Uni- 
versity of Colorado branch or a federal prison, and they chose 
the latter. Ten years ago in the U.S. the general climate was 
to run prison authorities out of town, but now, due to increas- 
ing economic hardships prisons are welcomed with open 
arms. Additionally, Canon City, just 8 miles from Florence, 
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used to be the home of the Ku KluxKlan before it moved to a 
town just outside of Evergreen, Colorado. Canon City is cur- 
rently the home of at least 6 state prisons. One of these, 
Centennial, is also in the control unit construction stage-a 
state model based on Marion, as well. 

Control unit prisons are proliferating. In addition to the 
state run prisons at Pelican Bay, California, Shawangunk, New 
York and Ionia, Michigan, the BOP is planning an entire new 
prison in Massachusetts which promises to cost about 
$800,000 per prisoners, for construction alone. Sam Calbone, 
deputy regional director for the BOP, said prisoncrats nation- 
wide will look to Florence because “this will be a model for 
other correctional complexes.” Newspaper accounts relate 
that the Florence site will be the first of seven federal prisons 
to be built across the U.S. in the next six years. 

Marion is a violent attack on human rights. Florence as- 
pires to be even worse-an outrage! It should offend the 
sensibilities of those whose minds have not been poisoned with 
the foolish and racist propaganda about the “war on drugs” 
which claims that prisons are the answer to societies ills. It is 
clear that the BOP wants Marion, and now Florence, as it’s 
terror mechanism. People of good will, people who want a 
society based on true human values, must work to end the 
lockdown at Marion and prevent Florence form being built. 
For more information contact: Committee to End the Marion 
Lockdown, P.O. Box578172, Chicago, IL. 60657-8172. (312) 
235-0070 (no collect calls). 

Federal Public Defenders Broke 

The Administrative Office of the U.S. Courts has an- 
nounced that court appointed lawyers, investigators, psy- 
chologists and other experts used by the defense will not be 
paid after June 17, 1992, until the new fiscal year begins on 
October 1, 1992, because the government “ran out of money” 
to pay these fees. 

As many as 40,000 lawyers and defense experts could be 
affected by the shortfall. Lawyers in several cities have threat- 
ened to quit amid major trials or appeal to higher courts that 
the lack of timely payments makes such trials fundamentally 
unfair. 

The reason for the shortfall is that officials badly underes- 
timated the amount of money needed to pay court appointed 
lawyers and Congress refused to appropriate $25 million in 
emergency aid. 

David Lewis, an official with the National Association of 
Criminal Defense Lawyers said: “This tilts the whole system 
even more toward the prosecutor. The prosecutors are being 
paid. The FBI people are being paid. And so are the DEA 
investigators. But the defense lawyer isn’t being paid, and he 
can’t retain an investigator or a pathologist or accountant to 
help out in a complex case ” 

Major trials have already been delayed in several states. In 
St. Louis, 6 lawyers appointed to represent 1 1 defendants in a 
major drug and racketeering trial refused to proceed with a 
trial set for July 7. In an appeal to the 8th Circuit Court of 
Appeals the lawyers said they worked for small firms and 
could not afford to work for months without pay for them- 
selves and their staffs. The Court of Appeals agreed and 
ordered a delay in the trial while a judge gathers more infor- 
mation on how the lack of funds may hamper the defense. The 
defense lawyers were especially irate when they learned the 
government had spent $750,000 for several confidential wit- 
nesses in the same case. 

Seattle Times , July 16, 1992 
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Peruvian Prisoners Massacred 

By Paul Wrigftt 


O n May 5, 1992, Peruvian President Alberto Fujimori 
staged a coup with backing from the Peruvian military 
which suspended that countries parliament, constitution, writ 
of habeas corpus and other legal provisions. The reasons he 
gave for the coup were that he needed greater freedom to 
implement the economic reforms demanded by Peru’s credi- 
tors and to better carry out the war against the Communist 
Party of Peru (PCP), also known in the media as Sendero 
Luminoso. In past issues of PLN we have reported the perse- 
cution and attacks against PCP political prisoners and Prison- 
ers of War (POW’s). As the POW’s themselves suspected 
(PLN, April, 1992), the feared massacre finally happened. 

At 2:30 AM on May 6, 1992, over 500 soldiers and police- 
men surrounded the Canto Grande prison in Lima, Peru, 
where about 650 POW’s 
were being held. They 
claimed they were going to 
transfer the women POW’s 
to another prison. The 
prisoners feared that once 
separated they would be 
tortured, raped and killed 
individually and thus re- 
sisted the incursion. In- 
itially the prisoners killed 
two policemen and took 2 
submachineguns and a rifle 
from the attackers, using 
this they were able to drive 
the security forces out of 
their pavilion, this encoun- 
ter left 9 prisoners dead. 

After the shooting the 
POW’s sought to negotiate 
with the government. The InterAmerican Human Rights 
Commission of the Organization of American States (IHRC) 
was in Lima when the attack occurred and immediately of- 
fered to negotiate a peaceful solution to the standoff. The 
government refused their offers to act as intermediaries and 
did not allow them to enter the prison to act as observers 
saying it was “too dangerous.” The IHRC lawyer told the 
government that assessing the risk was a matter for the IHRC 
and that international lawhas long established procedures for 
negotiating difficult and dangerous situations. The Red Cross 
also volunteered to help negotiate a solution to the stand off 
and this too was refused by the government. 

After the initial shooting on May 6, 1992, the surviving 
female prisoners evacuated their area of the prison and con- 
centrated themselves on Pavilion 4b where the male prisoners 
were being held. On May 8, 1992, a group of 5 women POW’s 
left the prison to attempt to negotiate a surrender whereby the 
prisoners would surrender to an international body such as 
the red cross or IHRC who would guarantee their safety 
before being turned over to government forces. The govern- 
ment refused this offer and returned one of the women to the 
other prisoners to deliver the rejection, the other women were 
taken into custody. 

On Saturday, May 9, 1992, close to 2,000 police and army 
troops armed with helicopter gunships, armored cars and 
heavy weapons, attacked pavilion 4b where the prisoners had 
barricaded themselves. Using explosives the troops blasted 


their way through the top of the building. As this process was 
repeated on each floor, the prisoners would evacuate it and 
retreat to the floor below. When they were finally on the 
ground floor the decision was made to surrender. 

According to the IHRC report, a number ofprisoners were 
shot and killed while surrendering or after they had surren- 
dered, this was the case with several important PCP leaders 
(all high ranking PCP leaders were killed in the attack). 
Prisoners who had been wounded in the initial May 6 attack 
had not been allowed to receive medical treatment and those 
who survived the May 8 assault did not receive immediate 
medical attention. The only civilian present during the govern- 
ment attack was a prosecutor. 

The final outcome ofthis brutal massacre is nearly 100 dead 

POW’s and 80 who have 
“disappeared” since being 
recaptured by security 
forces. Many of the casual- 
ties are women. This is an- 
other bloody chapter in the 
Peruvian governments bru- 
tal campaign against the 
PCP POW’s. On October 4, 
1985, 30 POW’s were 
burned alive in Lurigancho 
prison by government 
forces. On June 19, 1986, 
more than 300 POW’s were 
massacred in 3 different 
prisons in Peru by troops us- 
ing helicopter gunships, 
tanks, etc. It is still feared 
that the remaining POW’s 
maybe killed by government 

forces. 

The day after the latest attack President Fujimori toured 
the prison. Canto Grande was largely in ruins as a result of the 
attack. All of the government troops who took part in the 
attack wore masks to conceal their identities. 

The PCP’s immediate response to the murder of it’s POW’s 
has been to escalate the war with more attacks on government 
forces and the countries economic infrastructure. The PCP 
has also declared that for each dead POW ten troops or 
policemen will be annihilated. On May 14, 1992, the PCP 
occupied the town of Cesar Vialleje, a town only 7 miles from 
downtown Lima, for 24 hrs. During the occupation they exe- 
cuted a prison officer and left him hanging with the slogan 
“This is the way torturers die.” 

As the PCP advances farther in it’s goals of overthrowing 
the current regime in Peru it’s expected that the repression 
against both it’s prisoners and the population in general will 
increase as the government resorts to desperate violence to 
hold on to power. PLN will continue to report on events 
affecting the PCP POW’s. Readers desiring more information 
about the situation in Peru should contact: Committee to 
Support the Revolution in Peru, P.O. Box 1246, Berkeley, CA. 
The most recent issue of El Diario , the PCP’s unofficial 
voicepiece, is available from the CSRP and deals exclusively 
with the prison massacre ana includes numerous pictures ana 
more detailed information than we can publish in PLN. 



Canto Grande Prison, Lima, Peru, aftermath of May 9 massacre 
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Challenging Prison Censorship 

By Paul Wrigfit 


L ongtime readers of PIN will have followed our reports 
as PLN was censored at various prisons across the 
country. The role of prison, legal and political publications in 
prison is very important as it enables prisoners to learn, study 
and be in a better position to vindicate their civil and political 
rights. Prison officials have always used censorship of varying 
degrees to silence the voice of prisoners and of progressive 
change. As prisoners have challenged the censorship in the 
courts a body of case law dealing with the subject has been 
created. 

The Supreme Court has ruled that prisoners do not lose all 
rights upon entering prison but rather retain those rights not 
inconsistent with incarceration, such as the right of access to 
the courts, the right to practice religion, the right to free 
speech, etc. See: Pell v. Procanier, 417 US 817j 94 S.ct 2800 
(1974). 

In Turner v. Safely , 482 US 78, 107 S.Ct 2254 (1987), the 
Supreme Court set forth the standards that courts should use 
in analyzing prison regulations that infringe upon prisoners 
constitutional rights. The rule being challenged must bear a 
rational relationship with legitimate penological interests but 
prison officials have wide latitude in formulating and enforc- 
ing prison rules. In Turner the court struck down a Missouri 
prison rule which banned prisoner marriages to free citizens 
but upheld a Missouri regulation that prohibited prisoner to 
prisoner correspondence. It found there was a rational rela- 
tionship between the mail policy being challenged and the 
legitimate penological goals claimed by prison officials that 
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the ban was needed to prevent communication between gang 
members and others within the penal system. 

The first Supreme Court case to explicitly review the rights 
of prisoners in communicating with the outside world and to 
receive information was Pnocunierv . Martinez , 416 US 396, 94 
S.Ct. 1800 (1974). In this case, prisoners had challenged Cali- 
fornia DOC mail rules as being overbroad and allowing prison 
officials to censor inmate mail based on whim and caprice 
when these letters complained of prison conditions or criti- 
cized government policies or employees. The district court 
struck down the rules as unconstitutional and the Supreme 
Court agreed . This ruling was based on prisoners sending mail 
out of the prison but over the years the lower courts applied 
this standard in judging censorship of prisoners incoming mail 
as well. 

In 1989 in the case of Thornburgh v. Abbot , 490 US , 109 

S.Ct 1874 (1989), the Supreme Court applied its Tumermfmg 
to the matter of prison mail regulations. In Thomburgli the 
issue being litigated was the denial of publications to prisoners 
in the federal prison system by prison officials. The Supreme 
Court partially overruled its Procunier decision by limiting 
Pwcunier to prisoners outgoing mail while applying the more 
stringent Turner standard to our incoming mail. 

In Thomburgfr the court upheld the federal Bureau of 
Prisons (BOP) regulations that allow prison officials to with- 
hold the entire publication if they have reason to believe it 
may cause disruption in the prison. Under this standard vir- 
tually anything prison officials can somehow claim to be dis- 
ruptive will be deferred to by the reviewing court. The case 
held that the publisher has a right to send materials to prison 
readers. It held that a prison mail regulation must be applied 
in a content neutral manner without regard to the popularity 
or repulsiveness of the ideas contained therein. (Which seems 
somewhat contradictory given the fact that censorship, by its 
very nature, is not content neutral but is taking place because 
of the literatures content.) This is the leading and controlling 
case concerning the denial of incoming prisoner mail and 
publications and needs to be thoroughly read and understood 
by anyone filing suit on censorship. 

Bellv. Wolfish, 44\ US 520, 99 S.Ct. 1861 (1979) was a class 
action suit challenging practices and conditions at the federal 
Metropolitan Corrections Center (MCC) in New York City. 
The MCC is a pre-trial facility where prisoners are held 
pending trial for an average stay of 60 days. 

One of the rules challenged in Bell was the BOP's publish- 
er only rule which allows prisoners to receive publications and 
books only from a bookstore, book club or the publisher. 
Before the suit reached the Supreme Court the BOP had 
modified the rule so that prisoners could receive soft cover 
books, magazines and newspapers from any source and only 
hardcover books were limited to the publisher only rule. The 
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Supreme Court held that with the rule limited to only hard 
cover books it did not violate the constitution as it was a 
reasonable response to prison officials security concerns. 

The issue of whether a blanket publishers only rule is 
constitutional is still open to litigation. Johnson v. Moore , 948 
F.2d 517 (9th Cir. 1991) involved a federal boarder challeng- 
ing the Washington DOC’s publisher only rule. The court 
granted the defendants qualified immunity in the case but held 
open the possibility that a suit seeking injunctive relief alone 
might find the policy unconstitutional when it is applied to all 
publications by prison officials. 

Prison officials routinely use the publisher only rule as a 
means of censorship and banning publications (it has been 
applied to PLN in the past) with which they disagree but 
cannot legitimately censor on the basis of content. 

In Procunierthe Supreme Court held that any mail censor- 
ship must be accompanied by procedural due process protec- 
tions, these guidelines are usually codified in prison mail 
policies and state laws dealing with prison administration. 
Due process requires that the intended recipient and the 
sender of the mail be notified of the censorship, be told the 
reason it is taking place, inform them of the right to appeal the 
censorship to a person not involved in the original censorship 
decision and to receive a written response upholding or re- 
versing the initial censorship decision. Generally the courts 
require that administrative remedies be exhausted before suit 
is filed. This means the recipient and sender should appeal the 
rejection through the administrative process which allows 
higher ranking prison officials to review the censorship and 
gives them an opportunity to resolve the matter. This also goes 
towards attaching liability of higher ranking officials and 
showing their personal involvement for litigation purposes. 

The case law surrounding prison censorship is still devel- 
oping in light of Thornburgh. For an idea of how prisoners are 
faring under the new standards, recent cases to check out 
include: Griffin v. Lombardi , 946 F.2d 604 (8th Cir. 1991) 
(prisoner denied original college diploma and transcript). 
Martucci v. Johnson , 944 F.2d 291 (6th Cir. 1991) (pre trial 
detainee accused of trying to escape was denied all mail). 
Martyr v. Bachik , 755 F. Supp 325 (DC OR 1991) (mental 
patients outgoing mail to courts, counsel, etc., censored). Cox 
v. Embly , 784 F. Supp 685 (ED MO 1992) (confiscation of 
sexually explicit materials). A Hen v. Higgins , 902 F.2d 682 (8th 
Cir. 1990) (censorship of military surplus catalog). For a more 
complete listing of censorship cases you should go through the 
Wests Federal Digest and also Shepardize the Thornburgh 
ruling. 

Censorship of legal and political materials needs to be 
vigorously challenged because it is through the efforts of small 
publications like PLN that prisoners learn of the events and 
developments that affect them. In the event that PLN is 
censored by prison officials in any state we will automatically 
appeal any such rejections and assist in any ensuing litigation. 

Waupun Law Library Declared 
Unconstitutional 

By A drian Lomax 

In the late 1980’s, administrators at Waupun, Wisconsin’s 
largest prison, devised a grand scheme to increase the diffi- 
culties facing any prisoner attempting to vindicate his rights 
in court. In May, 1988, the keep disbanded the Paralegal Base 
Committee (PBC), an organization made up of inmate parale- 
gals who provided legal training and other assistance to pris- 


oners. The PBC also conducted fundraising acti\4ties and 
used the money to purchase legal materials for the Waupun 
law library. As an excuse for disbanding the PBC, administra- 
tors said they were concerned that the group might become a 
front for gang activity. 

In January, 1989, Waupun officials executed an even bolder 
stroke. They combined the prison’s general library with the 
law library by physically moving the general library into the 
area previously used solely for the law library. Many lawbooks 
and other legal materials were discarded in order to make 
room for Stephen King novels. 

Combining the two libraries reduced the number r>f inma- 
tes that could be served by the facilities. Prior to the consoli- 
dation, the general library sent out 1 5 passes for each one hour 
period, and the law library sent out 20 passes for each period 
— (hrWaupua prisoners are^lbwed to use the libraries only by 
receiving a pass). The combined library sent out only 25 passes 
for each period. The consolidation was undertaken at a time 
when the prison’s population was increasing. 

Not surprisingly, a backlog of pass requests developed. 
Prisoners requesting library passes after the consolidation 
had to wait at least two weeks, and often as long as four weeks, 
before receiving a pass. 

Several prisoners filed a § 1983 action in federal court 
alleging inadequate access to legal resources. In April, 1992, 
the court issued a sweeping decision finding that Waupun ’s 
library program was so inadequate it violated the prisoners 
constitutional right of access to the courts. Dugan v. Sondaiie, 
Case No. 89-C-332, F. Supp. (ED WI, 1992). 

The court found that the library was physically inadequate 
in that it did not allow for use by a sufficient number of 
inmates. Also, the court found that outlawing the PBC left 
prisoners with inadequate assistance in using the legal mate- 
rials available in the library. 

Negotiations over the terms of the permanent injunction 
are in progress. It appears likely that the injunction will re- 
quire separating the two libraries and the establishment of 
some type of program for law library users to be assisted by 
inmate paralegals, possibly the reinstatement of the PBC. The 
Waupun keep thought they were real slick Mien they were 
destroying the law library a few years ago. In the end, they 
didn’t accomplish anything but wasting a lot of taxpayer 
money and making themselves look stupid in court. 

Five Boot Camp Guards Fired 

Houston, Texas- Five Harris County, Texas, deputies were 
fired June 9 upon being indicted on felony charges for abusing 
inmates at the county’s boot camp for first time offenders. 

Those charged are Darryl Coleman, Benny Galindez, Al- 
fonso Giraldo, W.E. Jones and Joe Saenz. Theyacted as camp 
drill instructors and choked and beat the inmates with their 
fists, feet and broomsticks, said prosecutor Don Smyth. 

The indictments capped an investigation that began in 
March and spanned 17 sessions of the grand jury in which 49 
witnesses described life at the camp located north ofHouston. 

Authorities at the camp have numerous ways to discipline 
inmates without resorting to violence, including calisthenics, 
push ups and unpleasant work assignments. 

None of the 27 inmates who testified before grand jurors 
complained about having to drill, exercise or participate in 
ceremonial activities at the camp, Smyth said. 

“It was the physical abuse, not the physical training/’ he 
said. “It was what they called ’the laying on of hands.’” 

Corrections Digest 
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Wash. DOC Given $15 Million 

The Washington state DOC has been given an additional 
$15 million in emergency funding to ease overcrowding in 
state prisons. 

Even after the money is spent to open newprisons and add 
beds in existing prisons, the system is likely to be operating 
well beyond its intended capacity, said DOC secretary Chase 
Rive land. 

According to Riveland, “That leaves us with two options. 
Well either have to build more prisons, or we will have to 
make some policy changes. We really need to decide who we 
need to put in prison and for how long.” 

The state’s seven major prisons are now operating at 165 
percent of their intended capacity. 

On June 26, 1992, the system took in its 10,000th prisoner. 
If incarceration continues as projected, the state will have 
14,000 prisoners by 1996. 

Last year the state began work on 6 newprisons. The state 
legislature added $10.5 million to the DOC budget this year 
to open these prisons as fast as they could be built. The 
additional money is intended to speed the process up even 
more. 

With the $10.5 million the state has just added 400 beds to 
the Coyote Ridge minimum security prison. Other prison 
construction projects include: 

• Building a 400 bed minimum security prison in Airway 
Heights near Spokane. 

• Building a 1,024 bed medium security prison near Air- 
way Heights. 

• Replacing an aging facility at McNeil Island with a new 
prison that will add 800 beds. 

• Adding 400 beds in a medium security complex at 
Clallam Bay. 

• Adding 300 beds to the womens prison at Purdy. 

Seattle Times, July 19, 1992 

Cell Searches States Claim 

Travis Blanks, a Wisconsin state prisoner, filed suit under 
1983 claiming his 8th amendment rights had been violated by 
prison officials searching his cell nearly everyday for a 2 week 
period. 

The District Court granted Blanks leave to proceed In 
Forma Pauperis . The court notes that there may well be a 
constitutional limit to the number of searches that prison 
officials may conduct during a given time period. Thus, Blanks 
had stated a claim under the eighth amendment. 

Readers should note that this is just a preliminary ruling 
determining that the suit is not frivolous. The defendants have 
not yet made an appearance, and the merits of the suit havn’t 
been ruled. It clear if Blanks will get to trial or win the suit in 
the future. See: Blanks v. Smith , 790 F. Supp. 192 (ED WI 
1992). 
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I wake up in middle-of-night terror 

next to the warm sleeping body of my lover 

yet alone in the conviction that I am in a prison cell 

shut away, suddenly, from all that makes my life. 

I sense the great weight of the prison 
pressing down on the little box of room I lie in 
alone — forgotten. 

How often do women awake 

In the prison of marriage, 

of solitary motherhood, 

alone and forgotten 

of exhaustion from meaningless work, 

of self-despising learned early, of advancing age 

alone and forgotten. 

How many women lie awake at this moment 
struggling as I do against despair 
knowing the morning will crush us once again 
under the futility of our lives. 

And how short a step it is 

-for us— to the more obvious imprisonment 

of bars and concrete 

where our sisters lie 

alone — forgotten. 

See now, in this middle of night emptiness 
how little it matters 

whether we wear a convict’s ill made cotton dress 
or a velvet pantsuit— 

We are possessions to be bought and sold, 

We are children to be curbed and patronized, 

We are bodies to be coveted, seized, and rejected 
when our breasts begin to sag. 

We are dummies to be laughed at. 

I sense the great weight of the society 
pressing down on the little box of room I lie in 
alone forgotten 
like my sisters in prison. 

If you hear me 
consider 

how the bomb of human dignity 

could be planted outside your cell 

how its explosion could shake 

the foundations of our jail 

and might burst open the door that separates you 

how we might struggle together to be free. 

Erika Huggins. 
Reprinted from: Justice Watch 
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Disciplinary Hearing Must Rely 
on Preponderance of Evidence 

George Goff is an Iowa prisoner who was infracted for 
verbally abusing a guard. He was found guilty at a disciplinary 
hearing and filed suit under § 1983 claiming violation of his 
rights to free speech and due process. 

The district court held that prisoners do not have a First 
Amendment right to verbally abuse guards. (In this case Goff 
commented to another prisoner that a guard “must not have 
gotten any pussy” before coming to work after the guard 
refused to allow the prisoners to watch TV). 

The court did find that Goffs right to due process had been 
violated because the disciplinary committee employed the 
“some evidence” test as a standard of proof in finding Goff 
guiltyofthe charge. The court held that determinations of fact 
made by initial hearing bodies should be made utilizing a 
preponderance of evidence standard. 

At pages 982-986 the court gives a detailed explanation of 
the difference between the standard of proof, to be used at the 
initial hearing by prison officials, and the standard of review, 
which is used by the courts in ruling on prisoners challenges 
to disciplinary hearings. 

The court notes that the risk of an erroneous deprivation 
of a prisoners liberty interest in his good time credits or in 
remaining out of disciplinary segregation is high if the “some 
evidence” standard is used in hearings. The interest of both 
the prisoner and the government are served if a preponder- 
ance of evidence standard is used at the hearing. The Court 
awarded Goff $1 in nominal damages. 

This case is an important development in the case law 
concerning prison disciplinary hearings because few courts 
have specified the standards of proof to be used at the hearing. 
Most of the rulings concern the standard to be applied by the 
courts in reviewing challenges to the results of the hearings, 
which is the “some evidence” standard set out by the US 
Supreme Court in Superintendent v. Hill. It will be interesting 
to see if this ruling is upheld on appeal by the Court of 
Appeals. See: Goffv . Dailey , 789 F. Supp. 978 (SD IA 1992). 

Guard Liable For Not Stopping 
Beating by Other Guards 

Donnie Jones is a New Y ork state prisoner who was beaten 
by prison guards after refusing to follow orders to go to a 
transit dorm. Jones was taken to the dorm in a headlock and 
arm hold and beaten some more on arrival, stripped of his 
clothes and again beaten. He was transferred to another 
prison where he was kicked in the buttocks while handcuffed. 
He suffered bruises, cuts, a fracture of his eye and other 
injuries. He filed suit under 1983 claiming his eighth amend- 
ment rights had been violated. After a bench trial the district 
court ruled in his favor. 

The court held that the initial struggle did not violate Jones 
eighth amendment rights because it was a good faith effort by 
the prison guards to maintain order. 

The beating of Jones after he was handcuffed in the transit 
dorm and on the ground did violate the 8th amendment 
because the beatings were sadistically applied to cause harm. 
The court held that: A corrections officer bears an affirmative 
duty to intercede on behalf of an inmate Mien the officer 
witnesses other officers maliciously beating that inmate in 
violation of the inmates eighth amendment rights. The duty 
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arises if a guard has a reasonable opportunity to intercede. 
The failure to intercede makes the guard liable to the prisoner 
for money damages. 

The court also found that forcibly stripping Jones violated 
his eighth amendment rights because it was done maliciously 
with intent to humiliate him. 

A prison sergeant who kicked Jones in the buttocks at the 
prison he was transferred to also violated Jones eighth amend- 
ment rights. 

The Court awarded Jones $9,000 in compensatory dam- 
ages and $2,000 in punitive damages plus attorney’s fees. See: 
Jones v. Huff, 789 F. Supp. 526 (ND NY 1992). 

Outside Strip Search Constitutes 
Excessive Force 

Michael Cornwell is an Ohio state prisoner. In February, 
1987, while in prison in Mansfield, he participated in a sit 
down strike with 76 other prisoners protesting a cutback in 
recreation time. Dahlberg, the prison warden, ordered guards 
to use force to terminate the peaceful strike. After firing 
warning shots the prisoners were handcuffed and made to lie 
face down in a cold muddy area, where the temperature was 
40 degrees. Prior to transporting the prisoners to another 
prison the prisoners were strip searched outdoors; the strip 
searches were observed by female guards. 

Cornwell filed suit claiming violation of his fourth and 
eighth amendment rights. After a jury trial the jury returned 
verdicts in his favor on the fourth amendment claim for viola- 
tion of his privacy and dismissed his eighth amendment claim. 
The district court awarded attorney fees as well. On appeal 
the court of appeals for the Sixth Circuit affirmed in part and 
reversed in part for a new trial. 

The court of appeals held that claims of excessive force 
under the fourth amendment do not require allegations of 
assault and being made to lie on the cold ground constitutes 
excessive force. The court then went on to hold that when such 
claims are made by convicted prisoners they can only be raised 
under the eighth amendment (the fourth amendment protects 
pre trial detainees and free citizens from excessive force by 
the government). Thus, the district court erred in presenting 
the outdoor strip search claim to the jury under the fourth 
amendment. 

The court cautioned, however, that convicted prisoners 
still retain a fourth amendment right to privacy and that forced 
exposure to strangers of the opposite sex states a claim for 
violation of a prisoners privacy rights. The court remanded 
this claim back to the lower court for a new trial because the 
district court did not properly instruct the jury on the law 
applicable to fourth amendment violations of prisoners pri- 
vacy rights by prison officials. See: Cornwell v. Dahlberg, 963 
F.2d 912 (6th Cir. 1992) 
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From the Editor 

By Paul Wright 

Welcome to another issue of PLN. We are enclosing a PLN 
subscription form with this issue. If you are receiving PL A and 
have not yet donated, please take this opportunity to do so. 
Otherwise, you might miss some issues. We would also appre- 
ciate it if you could copy and then distribute our flyer to other 
prisoners, their friends, families and people interested in what 
we have to say. We are trying to build up our subscription base 
and we need your help. Let folks know that we’re here! 

In an effort to make PLN available to more prisoners we 
sent a sample copy to the prison law libraries of every medium 
and max prison in the U S, about 600 total. So far the response 
has been underwhelming, with only some eight law libraries 
subscribing. Apparently the state has plenty of money for new 
prisons, razor wire, fences, etc., but not for resources to put 
in its libraries. All told we think it was a success in that more 
prisoners became aware of PLN. 

We plan to conduct other mass mailings to potential sub- 
scribers at some point soon. Please let us know if you have any 
suggestions of people, groups, etc., which we can target. We 
will be sending sample copies of PLN to various prison and 
prisoner rights groups and law school libraries across the 
country. Now that we have our nonprofit bulk mailing permit 
we have cut our postage costs about as much as we can. The 
only expense left that we can cut is our printing costs. We want 
to go to a tabloid newspaper format which would give us more 
pages at half or two-thirds our current printing costs. The 
problem with the tabloid format is that commercial printers 
have minimum print runs, usually a thousand copies or more. 
We currentlyhave about 450 subscribers, so we need to double 
that number. With more than a million Americans in prison 
our potential reader base is quite large, even larger if we 
consider the friends and family of each prisoner. We need to 
reach that potential reader base and let them know what we 
have to offer. 

In the context of the prison press we have been pretty 
successful, in that we have been publishing for almost three 
years and have never missed an issue or suffered any big delays 
(although we have had our moments of suspense), while other 
publications have come and gone. This has been possible 
thanks to the support of our great outside volunteers. Janie, 
Sandy, Jim, Mike and all the others who have folded, stapled 
and mailed PLN . Dan who has taken care of the mailing list 
and desk top publishing. Rollin who has handled our mail and 
money. We are financially self sufficient thanks to you, our 
readers. 

PLN has been made available to readers in Europe and the 
Middle East thanks to the dedication and generosity of the 
Oxford ABC (Anarchist Black Cross) and the Oxford Poly- 
technic Anarchist Society who print and mail PLN to our 
European readers. Arm the Spirit in Canada has made PLN 
available to readers in Canada, Mexico, Latin America and 
Asia. We extend our thanks and gratitude to Paul, Ron and 
all the others who have helped extend our message outside the 
US who have been with us since we first started. If it weren’t 
for the assistance from Oxford ABC and ATS we would not 
have been able to afford mailing PL A overseas due to the high 
postage costs. 

A few of our readers have wondered why some issues of 
PLN have more legal news in them than others. The reason 
for this is we rely on the decisions the courts put out in their 
advance sheets. Sometimes a few weeks will go by with no 


useful cases being printed. At other times there is a flurry of 
good cases which we then report. This is beyond our control, 
so if some issues don’t have much case law don’t worry, we’re 
not holding back on you. We hope you enjoy this issue of PLN. 
Pass it along to others when you’re done with it. 


Habeas Corpus Book 

Clark Boardman has published Prisoner Collateral A ttacks y 
a guide to bringing or defending against inmates lawsuits 
challenging their confinement. Topics include: prisoner chal- 
lenges to state and federal convictions; the exhaustion of state 
remedies requirement; appealing a district court decision, 
procedural default; showing cause and prejudice; the miscar- 
riage of justice exception; and other matters. 

For ordering information write: Clark Boardman, 155 
Pfmgsten Rd., Deerfield, IL 60015. 

Prisoner Entitled to Receive 
Medication 

Lawrence Hill is an Ohio state prisoner. While in the 
Cincinnati jail Hill tested positive for tuberculosis and was 
prescribed medication to prevent it from becoming active and 
to eradicate it. The medication had to be taken continuously 
for one year otherwise the bacteria may develop an immunity 
to the drug, making it more difficult to cure. 

Hill was transferred to the Southern Ohio Correctional 
Facility (SOCF) in Lucasville and while his prescription was 
continued the medication was not delivered to him. Hill filed 
several complaints seeking his medication and these were 
never answered. At trial Hill presented evidence that the 
SOCF health care system was poorly run and had a pervasive 
pattern of failing to give medication to prisoners and that 
prescriptions were often altered or destroyed by the head 
nurse without a doctors approval. 

At trial a jury found in Hill’s favor and awarded him $95,000 
in compensatory damages and $900,000 in punitive damages. 
On appeal, the 6th Circuit Court of Appeals affirmed in part 
and reversed in part. 

The court upheld the finding of liability against SOCF 
warden Morris because he personally had a job to do-review- 
ing and responding to prisoners’ complaints about their medi- 
cal needs- and his failure directly resulted in the violation of 
Hill’s 8th amendment rights. Morris had contended that he 
was not liable for Hill’s injury because he did not personally 
refuse to give Hill his medication. The court gives a good 
explanation of attaching liability to supervisory prison officials 
who refuse to act on prisoner complaints where that failure to 
act results in the violation of prisoners’ rights. 

The court of appeals upheld the award of compensatory 
damages and the jury finding that the pervasive lack of health 
care at SOCF violates the eighth amendment. The court also 
upheld the lower court’s admittance of evidence that Hill was 
more likely to develop TB because of the lack of treatment. 
Also upheld was the admittance of expert testimony from the 
Ohio Legislatures investigation committee on corrections 
concerning the pervasive lack of healthcare at SOCF. 

The district court had set aside the jury’s award ofpunitive 
damages. The court of appeals reversed after finding that 
punitive damages were appropriate in light of the violation of 
Hill’s right to medical treatment. See: Hill v. Marshall , 962 
F.2d 1209 (6th Cir. 1992). 
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Killer Cops Whine About “Cop Killer” 

By Paul Writfit 


R ap Singer Ice-T has recently been in the news because 
one his latest albums, “Body Count” has a song on it 
called “Cop Killer”. Nationally the swine have mounted a 
campaign to get the record’s producer and distributor, media 
conglomerate Time-Warner, to pull the album and the song 
from distribution. Police groups have criticized the song non 
stop since its release and have called for boycotts of Time 
Warner and pressured numerous retail outlets to stop selling 
“Body Count” and have urged city pension funds to divest 
themselves of Time Warner stock. 

Until recently Time Warner fended off the attacks by 
claiming to stand for artistic freedom and integrity, i.e. if it 
makes a buck for their corporate coffers they’ll sell it. On July 
28, 1992, Ice T announced he would voluntarily drop “Cop 
Killer” from his album and to show it was not a matter of 
making money he would distribute the song for free at his 
concerts. 

This isn’t the first time that rappers have run afoul of the 
police state. Rap group N.W.A.’s hit song “Fuck the Police” 
brought letters from the FBI and other police groups threat- 
ening their distributors and led to threats of the groups arrest 
if they performed the song in Detroit and other cities. Public 
Enemy was roundly attacked by the mainstream media and 
establishment talking heads for a video that they made which 
showed the governor of Arizona (one of the few states that has 
refused to make Martin Luther Kings birthday a hoiidayyana 
other Arizona officials being shot, blown up, etc. 

Rap is coming out as being the art of the oppressed in 
America. Most of the singers are themselves black and have 
experienced first hand what it means to be black and poor in 
the US’s inner cities under occupation by a nearly all white, 
militarized police force. Their albums sell millions with virtu- 
ally no airplaybyradio stations and they are also having a large 
“crossover” effect where whites and hispanics buy the albums. 
As long as musicians sing about fast cars, drugs, sex, and other 
pop topics they are in no danger from the establishment and 
its police forces. As soon as they start to challenge the political 
status quo or give voice to the anger and frustration ofthe poor 
they are roundly and immediately attacked and attempts are 
made to silence their music if they cannot be marginalised and 
ignored. 

The claim by these police groups that they just oppose 
violence has to be exposed and ridiculed for the sham it is. The 
media perpetuates a “cop culture” with the dozens of TV 
shows and movies shown every week that have cops as their 
protagonists invariably protecting the property and persons 
of the ruling class, where blacks and hispanics and the poor 
are stereotyped into typecasts as muggers, pimps, prostitutes, 
killers and other assorted low lifes. Excessive violence and 
civil rights violations by these cop “heroes” are the norm. Are 
these criticized? No, for the most part they are cheered and 
applauded. 

Where were all these cop groups when “Dirty Harry” was 
being shown? Were they calling for boycotts and bans be- 
cause it showed cops as a bunch of bloodthirsty thugs? No, 
they were all wearing their “Make my day” T-shirts. 

As long as movies have women and children being butch- 
ered and massacred the cops are happy. “Friday the 13th” and 
“Nightmare on Elm Street” are great, they never attack the 
cops (nor do the cops ever seem able to catch these guys) or 
question the status quo, it’s “normal” for women and children 


to be victimized. The slasher movies are safe and sound for 
mass entertainment and viewing. 

We need to recognize the role that music, movies and other 
forms of mass entertainment play in our society. Because not 
many young people read even the mainstream publications, 
much less the alternative press which is marginalized and cut 
off from mass circulation in this country, rap and other forms 
of music are where they get their news and information. 
Anyone who listens to rap was not surprised by the Los 
Angeles rebellion, the jury verdict in the Rodney King case or 
that the beating had occurred in the first place: this is all 
standard fare in rap music. Presidential candidate Bill Clinton 
launched into an attack on Sister Souljah because of her 
comments that if whites were being killed at the same rate 
blacks are killed everyday in this country it would receive the 
attention it deserves. Clinton’s attack was seen as an indirect 
attack on Jesse Jackson and the black voters he represents in 
an effort by Clinton to win the racist white voters that normally 
vote Republican. It also goes to show the ruling class is pretty 
unanimous on its opposition to politicized rap. 

The attack on rap is a smokescreen to obscure the larger 
issues of poverty, institutionalized racism and the war on the 
poor that ensures that the richer get richer while the poor get 
prison. Its not about “violence” but about questioning the 
legitimacy of having our communities occupied by a milita- 
rized pohce force, of constifational guar antees being whittled 
away for everyone and completely stripped from the poor, of 
the state having a license to kill and brutalize its citizens (no 
national statistics are kept on how many citizens are killed by 
police each year in the U S), its about an economic system that 
leaves 1 % of the population controlling 37 % of the nations 
wealth to say nothing of it’s political system, where millions of 
Americans cannot afford health care or housing, where our 
children aren’t being educated and schools resemble prisons, 
and we prisoners know what a short jump it is from inadequate 
schools to crowded prisons. And whenever social movements 
arise to challenge this dismal state of affairs its the thin blue 
line of killer cops that’s there to maintain the status quo. 

It’s obvious where all the police groups stand on the issues; 
compare the hue and cry over “Cop Killer” with their reaction 
to either the Rodney King beating or the jury verdict in the 
case. Like NWA says: Fuck the Police. 


Prisoner Rights Directory 

“The Creations Connection” is an offender/ex-offender 
reference directory listing hundreds of groups, organizations 
and publications in all 50 states that deal with and are con- 
cerned with prisoner rights. It also includes useful addresses 
such as those of the federal courts, governors, federal and 
state agencies with prisoner assistance programs, etc. It is 
organized by state and will be a useful addition to any prisoner 
rights activist’s collection or for libraries and such. 

The book costs $19.95 to the general public and $8.95 to 
members of Creations. Creations is a prisoner rights group that 
also publishes a newsletter and is active in various projects, 
including challenges to the shoddy telephone service given to 
prisoners. To order the directory, or for more information 
about it, write to: Creations, P.O. Box 2403, Burlington, NC 
27216. 
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Uprising at Military Prison 

By Carolyn Dock 

Ft. Leavenworth, Kansas- On May 11, 1992, the military 
prisoners at the U.S. Disciplinary Barracks (USDB) at Ft. 
Leavenworth [Editors Note: the USDB is a separate prison 
from the federal prison also located in Leavenworth.] revolted 
in protest against the conditions at the prison. A result of 
longterm and deeply felt grievances by the prisoners, the 
protests involved a non-violent sit down strike and work stop- 
page. No one was injured in the protests, although prisoners 
in two prison wings did destroy approximately $50,000 worth 
of property. 

Over the course of the previous 7 weeks, the prison had 
implemented new rules prohibiting the use of Spanish, ban- 
ning colored head bands, requiring inmates to stand when an 
officer enters the room, and tightening the smoking regula- 
tions. These changes, on top of the long term grievances 
against the harshly punitive parole rules and the fact that most 
inmates were forced to work without pay, increased tensions 
to a breaking point. 

The precipitating incident ofthe revolt was a fight between 
an African American and a Euro American inmate. After the 
fight was broken up, 58 primarily African American inmates 
refused to be locked down. There was no threat to the guards 
patrolling the wing. The 58 inmates quietly, in small groups, 
wrote a list of 22 “demands” to be given to the commandant. 
At this point, Lt.Colonel (LTC) Terry Bartlett, Chief ofthe 
Security Battalion, suggested to the inmates that they go to 
their cells, sleep awhile, and the “demands” would be dis- 
cussed the next day. The inmates complied at about 3:30 a.m. 

The demands include: an increase ofthe parole rate (now 
only 22%); that the parole board specify the amount of time 
before release instead ofthe anguish of indefinite postpone- 
ment; that inmates be given a written statement of why a 
person has or has not been recommended for parole,- and an 
end to the policy that an inmate must first admit guilt before 
being allowed to attend crime specific classes. Additional 
demands included an end to the discriminatory language 
policy, pay for work performed, and an increase in the $25 
given to inmates upon release. 

The next morning, these demands won widespread support 
among inmates of all ethnic groups. Each domicile elected 
representatives to an inmates council. T o ensure that all would 
understand this was not a racial issue but a uniting of all 
inmates, a black, a white and hispanic representative was 
elected from each area. LTC Bartlett met in the afternoon 
with the combined representatives. He did not promise the 
inmates council anything except that if they put their griev- 
ances on paper, he would transmit the list to the commandant. 

Other inmates believed nothing had been accomplished at 
the meeting and that the command was just stalling. The 
majority of inmates voted to hold a sit down strike that evening 
and a work stoppage the next day. In a show of unity, all 
inmates in the wings and buildings agreed to go along. Moni- 
tors were appointed in each wing to ensure there was no 
violence. The fact that no one suffered bodily injury in the 
ensuing hours is a testimony to the prisoners’ (and the admini- 
strations’) restraint. Inmates in wings 3 and 6 (the “honor” 
wing) smashed TV sets, security cameras, electric fans, and 
furniture. Additionally, phones were ripped from the wall and 
the walls were covered with graffiti. 

Waiting at the staging areas were fully combat geared 
guards and troops. Thankfully, they were not used. Around 


2:30 a.m., LTC Bartlett convinced the inmates to go to their 
cells. 

Since the revolt the results have been mixed. On the one 
hand, the prison was put on 24 hour lock down and Wings 3 
and dTemain locked down at press time. Many inmates will 
lose their “good time” and face possible charges, including 
incitement to riot, destruction of property^disobeying orders, 
breach of the peace (!), and possession of a weapon (pool 
sticks or furniture legs). 

On the other hand, the indications are that the money given 
upon release will be increased and more work details will be 
converted to paid status. Perhaps more importantly, the in- 
mate council is continuing to meet once a week with an officer 
of the prison, and they are continuing to struggle for redress 
of their other grievances. 

To express your concern, call William Clark, the Principal 
Deputy Undersecretary of the Army for Manpower and Re- 
serve Affairs at (703) 695-1164. 

(This article is excerpted from Members Opposed to Mal- 
treatment of Servicem embers (M.O.M.S.) newsletter : Carolyn 
Dock is the editor of the newsletter. M.O.M.S RD # 1, Mercer, 
PA. 16137.) 


Guard Killed-MANCI Madness 

By John Perotti 

MANSFIELD, OHIO - On June 27, 1992, a black guard 
named Davis was beaten and stabbed. A white prisoner 
named Roy Slieber was picked up for the assault, beaten and 
shipped to the J1 SuperMax control unit in Lucasville, Ohio, 
within hours. 

On June 28, 1992, Davis died of the stab wounds. Within 
hours the prison was locked down and the administration 
fabricated a story that the killing was a contract hit by the 
Aryan Brotherhood. Fellowprisoners Jay H ill, Redbone Hall, 
Mark Headley, Mullette, Jarrett, Ford, Moore and Trocadoro 
were picked up and shipped to the hole at Lucasville, first for 
allegedly being gang leaders, later changed to being involved 
in drug trafficking, extortion and assault for hire rings. These 
prisoners have been placed in isolation at Lucasville based on 
these bald allegations by MANCI warden David Baker. 

What the MANCI administration isn’t saying is that for the 
past sixmonths black and white prisoners had filed grievances 
and kites against Davis complaining of his malicious harass- 
ment and disrespect for prisoners and saying that if something 
wasn’t done the guard was bound to get hurt as a result of his 
own actions. Prisoncrats used the killing as an opportunity to 
transfer prisoners who are respected and well known and in 
one instance (Jay Hill) in retaliation for a class action lawsuit 
he and this writer have file against MANCI. Prisoncrats are 
covering up these grievances and kites so that Davis’s widow 
can’t file suit against the DOC. 

MANCI has been locked down for three weeks now. Vis- 
iting was just re-opened this week. Goon squads from other 
prisons came and tore up prisoners cells and property is being 
confiscated in retaliation for the murder. 

Prisoner Jarrett is turning states evidence against Roy 
Slieber and is being held in protective custody in the infirmary 
in Lucasville. We have retained counsel for Slieber, Mr. Lew 
Dye has been retained due to the anonymous generosity of a 
female prisoner who cares. A habeas corpus petition is being 
prepared for the transferred MANCI prisoners being used as 
scapegoats. 
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Telephone Announcements Halted 

PLN recently reported that Creations , a prisoner rights 
group in North Carolina, had filed suit concerning the practice 
of U .S. Sprint operators of announcing the fact that a call was 
originating in a prison and the limitations on phone services 
available to prisoners. We have recently received an update 
from Richard Davis, the plaintiff in the suit. 

Richard sends us a letter from the lawyer handling the case 
advising that U.S. Sprint had halted the practice of announc- 
ing that calls were originating from prisons. This is a major 
victory! Readers should note that Richard also sued U.S. 
Sprint (the telephone service provider) under the Federal 
Communications Act (FCA) of 1934 for their participation in 
the South Carolina DOC’s phone announcements. Appar- 
ently corporate lawyers are more willing to stop an unlawful 
practice than state attorney generals. When corporate lawyers 
litigate it costs their shareholders money and there is account- 
ability. When the attorney generals office litigates losers into 
the ground there is no accountability and, as a lieutenant at 
Walla Walla once told me about litigation costs “it’s just 
taxpayers money anyway.” 

Any suits challenging telephone service and provisions 
should include the telephone company as well and include the 
statutory violations of the Federal Communications Act. 

A whole packet of the lawsuit, FCA, etc., file by Richard is 
available for $2.00 from: Creations, P.O. Box2403, Burlington, 
N.C. 27216-2403. If prisoners in other states challenge this 
practice we can end it! 



State Must Store Excess Property 

The state of Arizona adopted a new inmate personal prop- 
erty policy that made “contraband” many items that prisoners 
were previously allowed to possess, including the amount of 
personal clothing a prisoner could own. Inmates affected by 
the new policy filed a complaint seeking injunctive ana decla- 
ratory relief to prevent implementation of the policy. The suit 
was filed in Arizona state court. The prisoners alleged that the 
new policy conflicted with a state statute which provides: 

“When a prisoner is released... the [prison] shall return to 
the prisoner everything of value taken upon commitment,... or 
thereafter received by the prisoner.” 

The prisoners argued that they had in their possession 
property they had lawfully “received” while in prison, and that 
under the said statute the DOC would have to store this 
material until the inmates were released. The state trial court 
agreed with the prisoners and the state appealed. The Arizona 
Court of Appeals upheld the lower court. 

The appeals court held that the new policy, “Insofar as it 
requires inmates to dispose of property previously accepted 
into the prison system as authorized property” violates the 
statute. The Court said: “Any such items disallowed from 
immediate possession, which were previously authorized, 
must be stored and maintained pending a prisoners release.” 

This ruling would only be useful before the courts of a state 
having a similar statute or at other facilities within the Arizona 
prison system. See: Blum v. State , 829 P.2d 1247 (Ariz. App. 
1992). 


Prisoner Fined for Frivolous Suit 

A state prison inmate sued a prison guard for $3.55 in 
actual damages, an injunction, and a declaratory judgement. 
His claim was that the guard took his coffee bag and two packs 
of cigarettes. Six days after the suit was filed, the trial court 
found the suit to be frivolous and dismissed it with prejudice. 
The inmate appealed. 

The appeals court upheld the dismissal, quoting a Latin 
proverb: “De minimus non curiat lex” (the law cares not for 
small things). “Any error”, the court found, “is harmless 
because the amount of actual damages is insignificant ” The 
court found the appeal also frivolous, and assessed damages 
against the plaintiff inmate of $1420, “which equals ten times 
the taxable costs.” See: Smith v. Stevens , 822 S.W.2d 152 
(TexApp. 1991). 

Cons Entitled to Minimum Wage 

By Adrian Lomax 

In an encouraging decision, the 9th Circuit U.S. Court of 
Appeals has ruled that prisoners employed by the industry 
program in Arizona state prisons must be paid minimum 
wage. 

Arizona prisoners are required by statute to “engage in 
hard labor for not less than forty hours per week.” Ten percent 
of Arizona’s prisoners are employed by Arizona Correctional 
Industries (ARCOR). ARCOR employees produce a variety 
of goods, from hogs to license plates. Many ARCOR products 
are sold on the open market. By statute, ARCOR is deemed 
to be a private business subject to all laws governing business 
enterprises. 

ARCOR employees are paid fifty cents an hour. Several 
ARCOR employees sued the state of Arizona, claiming that 
the federal Fair Labor Standards Act (FSLA) required that 
they be paid the federal minimum wage of $4.25. 

State officials argued that the FLSA was not intended to 
apply to prisoners. However, the court noted that one of the 
purposes of the FSLA “was to eliminate unfair competition 
between employers and between workers seeking employ- 
ment.” According to the court, Congress intended to protect 
both private businesses and employees from being driven out 
of work by competing products made with cheap labor. The 
court ruled that Congress’ recognition of the unfair competi- 
tion that results from using low wage prison labor is apparent 
in 18 U.S.C. 1761, which outlaws the transportation of prison 
made goods in interstate commerce unless the employer pays 
wages corresponding to those paid for similar work on the 
outside. The court held that the provisions of the FSLA, 
including the minimum wage requirement, do apply to pris- 
oners working for ARCOR. Hale v. A rizona, F.2d (9th 

Cir. 1992), case No. 88-15785, decision released June 24, 1992. 

Prison industry programs in several states provide goods 
only to state agencies. Courts might distinguish those pro- 
grams from Hale . But prisoners working for industry pro- 
grams that produce goods sold on the open market should be 
able to benefit from this decision. 

The Hale decision, however, generated a dissenting opin- 
ion and does seem to be in conflict with some other Ninth 
Circuit decisions. It is possible that the Ninth Circuit might 
subject Hale to an en banc review, and then even a possible 
reversal. 
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Letters From Readers 

[One of the objectives of the PLN is to become a 
forum througi which readers can express opinions on 
what they've read, or to point out issues we should be 
addressing. Paul and I feel it is important for there to 
be a dialogue with our readers, especially around mat- 
ters of disagreement . We are not above criticism, nor 
do we claim to have all the answers. So give us your 
feedback and we will print as m uch of it as there ’s space 
for in our letters section.] 


PLN Is Great! 

Ed Mead and Paul Wright have created an excellent legal 
news publication. I’m confined in a special management unit 
and the legal portion of your publication has been an excellent 
source for research and ideas. Your selection of cases are 
what the pro se litigators confined in lockdown units depend 
on for their source of new federal cases. Keep up the good 
work. 

D.J, Camp Hill, PA 

Liked Our Transmission of Racism Article 

You at PLN does good, valuable work. I read, with interest 
and some fascination, your recent piece on a white youth in a 
car with his grandpop, as he got inducted into U.S. racism. 
That’s one of the best I’ve seen, and gives African readers like 
myself rare insights into white life, with a chilling degree of 
honesty. Keep up the good work. 

M.J., Huntingdon, PA 

Tom Manning Moved To Marion 

Just a note to inform you of my recent change of address. 
While in my 4th year of being held in the control unit at 
Trenton, N.J., state prison. I applied for a contact visit with 
my children, who were to be brought down from Maine by two 
friends who had just returned from Cuba. My visit was denied, 
and on the day I’d requested, April 23rd (one day short of 7 
years of captivity), I was told I was being remanded for court, 
and was promptly chained up and shipped out of the prison 
and conveyed (U.S. marshals, state police, prison guards) to 
Maguire Air Force base, from where I was lear jetted to 
Marion federal Penitentiary (the last time I’d been loaded 
onto a lear jet on this military base, Ed Mead was already 
aboard, Mien we were flown up to New England for the 
Ohio-7 Sedition Conspiracy Trial). 

So here I am, not knowing what my status is, whether I’m 
doing my federal sentence (53 years for anti-imperialist bomb- 
ings and conspiracy) or my state sentence (double life plus 
twenty) for the self-defense killing a N .J. state trooper, or on 
interstate compact, or what? 

Bill Dunne and Tim Blunk were recently transferred out of 
Marion, to Terre Haute and Lewisburg, respectively. I was 
hoping, along with your redirecting my PLN subscription to 
Marion, you can put a blip in the newsletter concerning our 
change(s) in address. Bill, Tim and myself. It would be a great 
help as your newsletter gets to many of the people who ’ll need 
to know of this change. 

Tom Manning # 10373-016 
P.O. Box 1000 
Marion, IL 62959 


Seeking Jailhouse Lawyers(?) 

National Association of Legal Assistances (sic) Certified 
Paralegal. Graduate of Southern Career Institute, seeks other 
S.C.I. graduates, and incarcerated paralegals, and everyone 
interested in prisoners’ rights, prison reform, and civil rights 
to join me in establishing a monthly newsletter, and a network 
of p ar ale gals for the exchanging of legal knowledge, case law, 
and the edification of our profession. Write to; 


Gerald J. Mose # 555 499 
P.O. Box 4500 
Tennessee Colony, TX 75886-4500 



Illinois Facing Prison Crisis 


The Illinois prison system is rapidly becoming one of the 
nations most severely overcrowded, and the states prisons are 
becoming increasingly dangerous places for both inmates and 
staff, according to a task force established by Gov. Jim Edgar. 
The crowding could reach a crisis level as early as next April, 
the task force warned, and solutions will not be easy to find, 
because the state already has taken advantage of stopgap 
measures such as double celling and early release policies. 

Even though its interim recommendations focused on 
opening newprisons, the panel said its final report will address 
a wide range of issues. “The task force rejects the notion that 
the problem of prison crowding can be solved merely by 
building more prisons,” the report said. 

Between 1978 and 1991, the state spent $408 million to 
build 14 new prisons with more than 11,000 additional bed 
spaces. “But even the unprecedented — and expensive — 
building program did not keep pace with the surging inmate 
population,” the task force said. The state currently houses 
more than 30,000 inmates in a system designed to hold about 
20 , 000 . 

The inmate population is nearly five times what it was in 
1973, the task force noted, and more than twice the level of a 
decade ago. Despite the intensive campaign of putting more 
offenders behind bars, “most citizens do not feel any safer — 
and a majority probably feels less safe — than they did a decade 
ago. Even with record numbers of criminals behind bars, 
crime rates are at an all time high.” 

There is clear evidence that overcrowding is contributing 
to increased tensions inside prisons, the panel said. In the 1991 
fiscal year, three inmates were murdered, 3,578 weapons were 
confiscated, 109 shots were fired, and 588 inmates were as- 
saulted, There also were 1,075 assaults on prison staff mem- 
bers, up nearly 35 per cent from three years earlier. “In 
medium security prisons, which have taken the brunt of recent 
crowding through extensive double celling, assaults on staff 
increased 85 percent between fiscal years 1990 and 1991, and 
assaults on inmates increased 41 percent,” the task force said. 

Projections for the future are ominous, the task force said. 
The state’s prison system is expected to reach nearly 38,000 by 
June 1996, and that is a conservative estimate based on the 
assumptions that law enforcement activity, criminal activity, 
and current sentencing practices will not change. In fact, 
demographic factors, including the number of people in 
“crime prone” age groups, suggest that the strain on the prison 
system could be worse than projected. For further information 
contact: Illinois Criminal Justice Information Authority, 120 
S. Riverside Plaza, Chicago, IL, 60606-3997. 
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Status of Reformatory Crowding Litigation 

By Ed Mead 


I n 1981 prisoners at the Washington State Reformatory 
in Monroe entered into a consent decree with the state 
over the issue of double celling. The original complaint, filed 
by Evergreen Legal Services for Reformatory prisoners back 
in 1978, alleged a number of constitutional violations flowing 
either directly or indirectly from overcrowding at the institu- 
tion. Yet prisoners put aside many of the specific violations 
being alleged and settled for a consent decree that would, 
within a given number of years, result in single celling. 

Before the ink was dry on the agreement the state was hard 
at work trying to sleaze out from under it. Implementation 
extensions were sought by the state and routinely granted by 
the courts. Finally, when the state had so many extra beds they 
rented out 200 of them to the feds and still refused to comply 
with the consent decree, Evergreen’s Bob Stalker filed a 
motion that resulted in an order mandating single celling. 
That was several years ago, and ever since the Reformatory 
has been single bunked. During all of this period, over the 
years, the state has been in the courts trying to set aside the 
agreement they had entered into. Today I will try to bring you 
up-to-date on the status of their efforts in this regard, as well 
as to hazard a guess as to the ultimate outcome of this case. 

The state has made three or four trips to the U.S. Court of 
Appeals for the Ninth Circuit. Only on their last trip did they 
succeed in obtaining a favorable order. They argued that the 
case was ripe for the entry of a final order, whereas the district 
court had held that the case would not be ripe until the 
remodeling process was complete (something that is sup- 
posed to be done in December). The appellate court re- 
manded the case "with instructions to enter final judgment as 
contemplated by the consent decree." The appeals court went 
on to say that the decree mandates "the [lower] court’s entry 
of a final judgement incorporating the terms contained in the 
decree." What is now being ruled on by the district court is 
the interpretation of the language contained in that decree. 

All parties agree that the decree limits the population at 
the Reformatory to the number of single cells, something in 
the neighborhood of 656. The actual words of the applicable 
portion of the decree are fairly straight forward. It says the 
court will retain active jurisdiction over the case until the 
agreement is fully consummated (single celling has been 
achieved). "At the close of jurisdiction, "the agreement states, 
"orders will enter making a final judgment incorporating the 
terms herein . Commitments made herein are binding on [all 
parties and their] successors, officers and agents." The terms 
of the decree to be incorporated into this "final judgement," 
are of course the singe celling provisions. 

The wording of the agreement is pretty clear, but the state 
is arguing that it means something different. They claim that 
once the population reached the single cell capacity of the 
prison, the agreement should be thrown out and the state 
permitted to go back to overcrowding people at the Reforma- 


tory. In other words, the agreement does not require an order 
which makes the terms of the decree permanent, but rather 
the complete dismissal of the decree and all of its provisions. 

What will the district court do? This is being written in 
September, and by the time we go to press these events may 
have already taken place. But if I were to venture a guess, I 
would say that the court will go along with the plain wording 
of the consent decree, i.e., that the population at the Refor- 
matory will be limited by its single cell capacity. There could 
be some short-term double celling due to the remodeling, 
which has taken approximately 1 00 cells out of circulation, but 
once those cells were back on line we would return to single 
cells. 

There is also a possibility that the court will accept the 
state’s interpretation of the agreement and toss out the decree 
altogether. If this is done it will not be because of the wording 
of the decree. It will instead be because of the political 
situation that exists within the state and national governments. 
The feds want to get away from supervising state prison 
systems, and the state has prison population pressures it needs 
to ameliorate. These political- pressures could result in a 
ruling that ignores both the wording of the agreement and the 
law. While I think that’s unlikely, it’s certainly possible. 

Regardless of the ultimate outcome of this long and bitterly 
fought legal struggle, win or lose, there is a hero in this story. 
He’s Robert Stalker, the attorney representing the interests of 
the prisoners. Stalker has waged a relentless battle against the 
attorney general’s office. As mentioned earlier, the state has 
fought the consent decree on every allegation imaginable, 
often shifting issues and otherwise trying to obfuscate the 
courts. There are some attor ney’s who mer ely plod on, p lead- 
ing after pleading, cranking out mediocre work. There are 
many of those who express occasional spurts of brilliance. 
What is unusual in Stalker’s legal work is that it is as consis- 
tently brilliant as it is persistent. So regardless of howthis case 
turns out, we at PEN send Bob Stalker a well deserved tip of 
the hat. He has earned our heartfelt appreciation. 

Grievance Standards 
Changed 

The Justice Department has modified the minimum stand- 
ards for state prison inmates grievance procedures promul- 
gated by the US Attorney General pursuant to § 7 of the Civil 
Rights of Institutionalized Persons Act, 42 U.S. C. § 1997. The 
amendment is designed to clarify that the regulations do not 
require that prisoners sit on panels adjudicating other prison- 
ers’ grievances. 57 Federal Register 38773 (No. 167). 
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Overcrowding and Violence in Washington State 

By Ed Mead 


Back in 1985 1 wrote an article predicting the future impact 
of Washington State’s then recently adopted Sentencing Re- 
form Act (SRA). The article noted that there would be an 
initial drop in prison populations, followed by a rapid increase 
until population levels were once again beyond what could be 
reasonably tolerated. The piece went on to note that because 
of the SRA’s focus on violent offenders, the people making up 
these increases will largely be young men from minority com- 
munities in urban areas of the state. This was because the 
poorest and most oppressed segments of society are the most 
desperate, and thus more likely to employ violence during the 
commission of an offense. Indeed, how many young ghetto 
residents have the option of committing nice clean crimes such 
as the recent savings and loan swindle? Whereas the pre-SR A 
sentencing system was racist by virtue of the individual preju- 
dices of judges and paroling authorities, the racism of the 
present system is more rooted in the economic inequalities of 
capitalism. Given this mix of prisons overcrowded with young 
minorities, the article said, the future for prison stability will 
be bleak and short lived. This analysis has withstood the test 
of time. It is coming true with vengeance. 

The percentage of offenders who are sentenced to state 
prison has increased every year since the implementation of 
the SRA, as has the average length of prison sentences. Like 
other states who have adopted SRA-type (determinate) sen- 
tencing structures, Washington’s legislature has increased the 
guideline ranges every year since the SRA’s enactment. This 
summer our prison population reached 10,000 prisoners, that 
is more than three times the number of prisoners confined in 
an already overcrowded system when I was convicted (1976). 
The state’s top prison boss recently announced that Washing- 
ton’s prisons are 167 percent above capacity, which is the 
highest rate in the country. On July 16th he issued a "declara- 
tion of emergency" so as to spend non-existent moneys in 
order to bring additional prison beds on line. But this is 
merely a stop-gap measure that will only address the tip of the 
iceberg. Prisoners at Shelton’s R-Units will still be sleeping 
three deep (one man on the floor) in a cell designed for a single 
man. The incidence of violence on the inside will continue to 
increase as well. 

In referring to this month’s (September) killing of a Black 
prisoner at McNeil Island, the newspapers say "Crowding.. .a 
factor in brawls, says prison chief." And when discussing 
aspects of the current race for governor the headlines pro- 
claim 'Governor candidates struggle with crime, prison over- 
crowding." This "struggle" takes the same old formofpacking 
more prisoners into already crowded cells and building ever 
more prisons. Neither the prisoncrats nor the candidates are 
addressing the real issues. As a result of this both the prison 
population and the crime rate continues to grow. At a cost of 
up to $40,000 a year, embittered prisoners are eventually 
released, as 98 percent of us are, to vent their rage on the 
community. This anger gets taken out on wives, children, 
neighbors, and anyone else who has the unfortunate luck to 
get in the way of this typical product of the state ’s "corrections" 
system. Not only are taxpayers being ripped off by this expen- 
sive fraud, they are far less secure in their homes and on the 
streets. Yet the pretense of fighting crime through increasing 
prison populations will continue, despite its proven irrele- 
vance to the crime rate. 


Today only one state prison remains uncrowded; that’s the 
Reformatory at Monroe. This is because prisoners have 
waged a relentless 12-year battle against efforts to double 
them up. The forum through which struggle was waged has 
been, and continues to be, the federal courts. How long 
Reformatory prisoners can hold out on the judicial front is an 
open question, as an adverse ruling could come down at any 
time. But fighting it out on the courts isn’t a realistic option 
in most situations. The law has changed to our disadvantage. 
It seems that only when there is both struggle against over- 
crowding and a high body count will the courts stoop to 
intervene and moderate the situation. If the objective of 
reducing the population of the state’s prisons can be accom- 
plished without the traditional high prisoner body count re- 
quired by the courts and others in power, then I for one vote 
that it be tried. 

As for naive notions of relying on human decency or com- 
passion of our captors as the means to change these terrible 
conditions, that too is a deadend option. They simply are not 
guided by external principles when making decisions on what 
is right or wrong in terms of handling those entrusted to their 
care. It’s only when they encounter resistance, from inside or 
out, or their management system otherwise breaks down, do 
they sincerely look for even temporary solutions (beyond 
figuring out ways of locking ever more people up). 

Interestingly enough, as an aside, there is the case of a labor 
dispute involving the British Prison Officers Association 
(PO A) back in 1980-81. This English equivalent of the guard’s 
union took on the Home Office (akin to our DOC) over the 
issue of overcrowding. They refused to accept new prisoners 
into their prisons. This action lasted for four months and 
resulted in 8,000 prisoners being diverted by the PO A. The 
courts were forced to back away from their use of custodial 
sentences. According to FRFI , a British Marxist publication 
(reviewed recently by PL N), "in this respect the PO A achieved 
more in four months than the entire prison reform movement 
has achieved in forty years!" While such a possibility is un- 
likely here in the U.S., stranger things have happened. Inci- 
dently, the POA later allowed the prison population to 
increase to pre-protest levels. The gains were only temporary. 
Any lasting progress must be defended by the masses of 
prisoners and their loved ones. 

The Reformatory’s struggle is currently in the courts. 
Other prisons will have to resist overcrowding through differ- 
ent forms. One thing is clear, violence is not a viable tactic in 
thisarena. They have all the guns. If prisoners sincerely wish 
to ease the crowding they will have to develop a conscious plan 
for doing so, and then implement it on a statewide basis. The 
alternative, the cost of doing nothing, is living with an increase 
in the existing levels ofviolence. More rapes, fights, stabbings, 
killings, and a general environment of fear and intimidation. 
The creative development of peaceful approaches to this 
problem is the subject advanced prisoners should be discuss- 
ing with each other today. 
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Transferred Con Has 
Right To Books Of 
Sending State 

A Utah prisoner was subjected to what he claimed was an 
involuntary out-of-state transfer to an Arizona prison. The 
transferred prisoner filed a pro se habeas corpus petition in 
Superior Court of Arizona seeking, inter alia , access to legal 
research materials of the sending state, and trying to secure 
his return to Utah. Arizona’s Department of Corrections 
(DOC) filed a motion to dismiss the habeas petition, and the 
Superior Court went along with the state’s request and dis- 
missed the petition. The inmate appealed to the Arizona 
Court of Appeals, where the lower court was reversed. 

The appeals court stated the well-settled principle that 
“[w]hen the prisoner asserts a prima facie claim of lack of 
access to the courts, the ultimate burden of proving adequate 
access falls to the state. Petitioner made a prima facie claim 
when he raised claims in an Arizona court which are control- 
led by Utah law and which must be asserted in U tah courts, 
and asserted that he had been denied access to any U tah legal 
materials.” (834) Arizona’s DOC tried to get around the 
principle by arguing that it was Utah, not them, who had the 
duty to meet that affirmative obligation. But the appeals court 
disagreed, noting that the Arizona DOC had physical custody 
and control of the petitioner, and that they are therefore 
“responsible for ensuring that prisoners in their custody have 
access to the courts....” (837) The court added, “an incarcer- 
ating authority simply cannot evade its constitutional respon- 
sibilities by suggesting that perhaps the court of another state 
will relieve it of its obligations by providing counsel.” (836) 

The state also argued, raised for the first time on appeal, 
that it would be burdensome for them to provide books cov- 
ering the laws of the various states which have transferred 
prisoners to Arizona. The appeals court noted that the courts 
do not dictate that prison authorities comply with their con- 
stitutional obligation by pro viding law books or by any particu- 
lar method. And the court went on to point out that Arizona 
could, in any event, ensure that the sending state provided 
adequate books and legal research materials before accepting 
prisoners from such a jurisdiction. 

The court concluded by noting that under the constitution 
“the petitioner is guaranteed the right of access to the courts. 
He must receive no less. The Arizona Department of correc- 
tions must furnish the petitioner with adequate legal materials 
or assistance to ensure his access to the courts.” (836-837) The 
case was remanded back to the Superior Court for further 
proceedings. See: Findlay v. Lewis , 831 P.2d 830 
(Ariz.App.Div.l 1991). 

Prisoners Have Right To 
Privacy In Their Mail 

David Jolivet is a Utah state prisoner who married Dorothy 
Pacheco, a member of a prisoner rights group named 'Pep- 
per” Prior to marrying Jolivet, Pacheco had been married to 
another Utah prisoner named Stevenson. Craig Rasmussen 
is an investigator with the Utah DOC. Rasmussen photocop- 
ied three love letters Jolivet had sent to Pacheco and showed 
the copies to Stevenson. Jolivet was never notified that his 
mail had been copied until Pacheco told him Stevenson had 


told her about it. Jolivet filed suit under § 1983 claiming that 
his right to privacy under the first and fourteenth amendment 
had been violated. The district court granted summary judg- 
ment to all the defendants except for Rasmussen. The district 
court held that Rasmussen had violated Jolivet’s rights and 
awarded him $250 in damages. On appeal, the Court of 
Appeals for the Tenth Circuit affirmed. 

The court of appeals notes that Jolivet may not have re- 
ceived the constitutional due process protection he is entitled 
to. But because he did not raise the issue in his complaint the 
court will not address it. 

The court affirmed the district court’s ruling that prisoners 
have a reasonable expectation that their innocent letters won’t 
be used for general investigative purposes by prison officials. 
Further, using the letters to turn another prisoner into an 
informant also violated Jolivet’s privacy rights. 

The court affirmed the $250 in compensatory damages by 
holding Jolivet had not demonstrated any damages beyond 
emotional and mental distress caused by the disclosure of his 
letters. The court also affirmed the decision not to award 
punitive damages because Rasmussen stopped his actions 
after being told they were unconstitutional. See: Jolivet v. 
Deland, 9 66 F.2d 573 (10th Cir. 1992). 



Parolees Have A Right To 
Bodily Privacy 

A female parolee in California was ordered to provide a 
urine sample for drug testing by a male parole officer. While 
she was in a bathroom stall providing the sample, the male 
parole officer entered the stall and stayed there until Sepul- 
veda, the parolee, had finished urinating, cleaned herself and 
dressed. Sepulveda filed suit under section 1983 claiming her 
constitutional right to bodily privacy had been violated. The 
parole officer filed for summary judgement on qualified im- 
munity grounds. The district court denied the motion and on 
an interlocutory appeal the Court of Appeals for the Ninth 
Circuit affirmed the lower court. 

The Court of Appeals held that the law is clearly estab- 
lished that parolees and convicted prisoners retain a right to 
bodily privacy that includes not being directly observed by a 
member of the opposite sex while performing excretory func- 
tions. The court relied primarily on previous cases involving 
prisoners to reach this conclusion. It notes that parolees have 
greater rights than prisoners do. 

In upholding the denial of qualified immunity, the court 
held that no reasonable parole officer could have believed 
such behavior was reasonable or lawful, and stated that such 
behavior ran "contrary to common sense, decency and Cali- 
fornia DOC regulations." See: Sepulveda v. Ramirez , 967 F.2d 
1413 (9th Cir. 1992). 


Prison Leaal News 


3 


November 1992 



Contempt Order 
Appropriate For Consent 
Decree Violation 

In 1978 San Francisco jail prisoners filed suit over jail 
conditions. In 1982 the parties entered into a consent decree 
that included a limit on the number of prisoners that could be 
housed in the jail. Over the years the district court entered 
several contempt orders against the defendants for violating 
this part of the decree. The district court authorized the 
sheriff, in violation of state law, to release prisoners early, 
placing them on home release, work release, etc. 

The Ninth Circuit Court of Appeals affirmed the finding of 
contempt but vacated the portion of the district court’s order 
expanding the sheriffs early release authority. 

The court gives an extensive discussion of the differences 
between consent decrees and injunctions for purposes of 
contempt motions designed to secure compliance with either. 
The court notes that good faith is irrelevant for purposes of 
contempt motions. In this case the city had ample notice of 
its overcrowding problem at the jail but did not take adequate 
steps to address the problem. The constitutional standards 
affecting the prisoners are also irrelevant because the defen- 
dants consented to improve jail conditions by imposing a 
population cap. The contempt finding was appropriate be- 
cause the cityhad a history of non-compliance with population 
levels and took no steps to comply with it after the motion was 
filed. The cityhad also failed to comply with other portions 
of the decree which were relevant to the contempt ruling. 

The city claims it lacks money to adequately house its jail 
population. The court notes that the federal courts have 
repeatedly held that financial constraints do not allow states 
to deprive persons of their constitutional rights. 

The court held that the lower court had properly exercised 
its equitable remedial power s in ordering the sheriffto release 
prisoners early. The court vacated the part of the lower courts 
order that violated state law. At pages 859-865 the court gives 
an extensive discussion of the remedial powers of the federal 
courts in both contempt and injunctive proceedings. See: 
Stone v. City and County of San Francisco , 968 F.2d 850 (9th 
Cir. 1992). 

Federal Prisoners must 
Exhaust Habeas Before 
Filing Suit 

Amilcar Marchetti is a federal prisoner who filed a Bivens 
civil rights suit against various state and federal law enforce- 
ment agencies and officials. He complained that his civil 
rights were violated by the government manufacturing false 
evidence and suborning perjury to secure his conviction. The 
district court stayed the suit until Marchetti had exhausted his 
habeas corpus remedies. He appealed the decision and the 
Ninth Circuit Court of Appeals affirmed. 

As a preliminary matter the court of appeals held that it 
has jurisdiction to review stays of civil rights actions under its 
"collateral order" exception to the general rule that only final 
judgements disposing of civil actions on their merits will be 
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reviewed by the court of appeals. Stays of civil rights suits are 
immediately appealable to the court of appeals. 

This case announces the rule that in the Ninth Circuit, 
concurring with the Fifth and Eleventh Circuits on this issue, 
federal prisoners must first exhaust their habeas corpus reme- 
dies before they can file a civil rights action seeking money 
damages and injunctive relief contesting the constitutionality 
of their convictions. See: Marchetti v. Bitterolf 968 F.2d 963 
(9th Cir. 1992). 

Expungement Of 
Infraction Reversed 

Michael Elkin is a New Jersey state prisoner. During the 
process of obtaining and testing a urine sample from Elkin, 
prison officials did not comply with the terms of a consent 
decree, requiring urine samples fo have a "continuity of evi- 
dence" attached and completed. Elkin was infracted for hav- 
ing opiates in his urine and punished. He filed suit under 
section 1983 claiming violation of his fourth, fifth, and four- 
teenth amendment rights under the terms of the consent 
decree. 

The district court agreed with Elkin that prison officials 
had not complied with the terms of the previous consent 
decree. The defendants argued that not completing the re- 
quired form was harmless error. The court reasoned that if 
the information were not important it would not have ordered 
that a space for the information would be provided. The 
district court ordered expungement of the infraction, that the 
sanctions against Elkin be vacated and, it fined the New Jersey 
commissioner of corrections $825.00, payable to Elkin, as 
compensation for time spent in disciplinary and administra- 
tive segregation. The defendants appealed. The Court of 
Appeals for the Third Circuit reversed the lower court in its 
entirety. The court held that even if the state did not comply 
with it’s regulations, violations of state law are not cognizable 
in federal court. 

The appeals court ruled that the district court had abused 
its discretion in imposing sanctions for civil contempt against 
the defendants. The court, agreeing with a Second Circuit 
ruling in Powell v. Cougfilin , 953 F.2d 744 (2nd Cir. 1991), 
states that violations of consent decrees in disciplinary hear- 
ings must be subjected to a harmless error analysis. It con- 
cluded that any violation in this case (the guard not filling out 
the urine sample form completely) was harmless and did not 
affect the outcome of the disciplinary hearing. See: Elkin v. 
Fauver , 969 F.2d 48 (3rd Cir. 1992). 

Medication Must Be 
Delivered In Timely 
Manner 

Raymond Aswegan is a 70 year old Iowa state prisoner 
serving a life sentence at the Iowa State Penitentiary. Aswegan 
has numerous health problems including coronary artery dis- 
ease, arthritis, obstructive pulmonary disease and a history of 
heart attacks. He filed suit claiming prison officials had vio- 
lated his eighth amendment rights by showing deliberate in- 

Continued Next Page 
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difference to his serious medical needs. 

After a jury trial the district court entered verdicts against 
two of the supervisory prison officials and for the three prison 
guards sued. The jury awarded Aswegan $500 in compensa- 
tory and $1,500 in punitive damages. The defendants appealed 
the verdict and the Court of Appeals for the Eighth Circuit 
affirmed. 

The court notes that while supervisory officials cannot be 
held liable for their subordinates misconduct, they can be held 
liable for failing to train, direct, and control or supervise their 
employees. In this case, Emmett, the Penitentiary security 
director, deliberately violated prison policy by refusing 
Aswegan access to medical staff Both Emmett and Henry 
(the deputy warden) failed to take steps to ensure Aswegan 
received his medication in a timely manner, that he not be 
handcuffed with his hands behind his back due to arthritis, and 
that he not be placed in shower stalls during cell searches 
because the humidity made it difficult for him to breathe. 
Henry also refused to ensure that Aswegan receive antibiotics 
prescribed by a doctor. The court held that this factual record 
more than adequately showed deliberate indifference to 
Aswegan’s medical needs and upheld the jury verdict in its 
entirety. See: Aswegan v. Bruhl , 965 F.2d 676 (8th Cir. 1992). 

BOP Prisoners Must 
Exhaust Administrative 
Remedies 

PL N recently reported the U.S. Supreme Court decision in 

McCarthy v. Madigan , 503 US , 112 S.Ct. 1081 (1992), 

which held that federal prisoners did not have to exhaust 
administrative remedies (the grievance system) prior to filing 
suit in federal court. In McCarthy a Bureau of Prisons (BOP) 
prisoner sought only money damages for violation of his con- 
stitutional rights. 

William Irwin is a federal prisoner who filed suit claiming 
violation of his constitutional rights and the Racketeering 
Influenced and Corrupt Organizations (RICO) Act by BOP 
officials. Irwin claims BOP officials conspired to cause him to 
fail in legal proceedings, denied him access to witnesses and 
legal materials for those proceedings and were deliberately 
indifferent to his medical needs. Irwin seeks money damages 
and injunctive relief from the court. The BOP moved to 
dismiss the case on the grounds that Irwin had not exhausted 
his administrative remedies. 

District Judge Alaimo granted the governments motion by 
interpreting McCarthy to require exhaustion of administrative 
remedies where a prisoner seeks injunctive relief. The court 
holds that the institutional interest in giving the BOP an 
opportunity to correct its own errors outweighs a prisoners 
individual interest in a prompt judicial hearing of his com- 
plaint. 

The court notes that the interests of judicial economy are 
served by the grievance procedure as it may offer a form of 
limited factual discovery. Suits seeking only money damages, 
which are not provided for in the BOP grievance system, do 
not require exhaustion of administrative remedies. The Court 
dismissed Irwin’s lawsuit without prejudice in order for him 
to exhaust his administrative remedies and then re file his 
lawsuit if that proves inadequate. See: Irwin v. Quinlan , 791 F. 
Supp. 301 (SD GA 1992). 


State Judges Can be 
Sued for Injunctive Relief 
in Federal Court 

Carrol Olson is a Kansas state probationer convicted of 
issuing a worthless check. Olson sought to appeal his convic- 
tion in the Kansas Court of Appeals. The state court of appeals 
was unable to hear his appeal because it lacked jurisdiction to 
do so. In order for the court of appeals to have jurisdiction to 
hear the appeal the trial court had to submit a journal entry 
of sentencing. The trial court refused to sign the journal entry. 

Olson petitioned the Kansas state Supreme Court for an 
order of mandamus to force the judge to sign the sentencing 
journal. The state Supreme Court denied the petition without 
opinion. 

Olson then requested In Forma Pauperis (IFP) status to 
proceed in the U.S. District Court in Kansas without paying 
the filing-fees. Without opinion the district court denied the 
request for IFP status. On appeal the Court of Appeals for the 
Tenth Circuit remanded the case to the district court for a 
statement of the reasons it had denied IFP status. The district 
court stated it had denied IFP status because it viewed the 
petition for mandamus as a matter within the purview of the 
Kansas state courts from which the federal courts should 
abstain. 

Olson again appealed and the Court of Appeals for the 
Tenth Circuit vacated and remanded. The Court notes that 
federal courts have no authority to issue a writ of mandamus 
to a state judge. But liberally construing Olson’s Fro Se peti- 
tion as either a § 2254 habeas corpus claim or as a § 1983 civil 
rights claim, the court held he had stated a cause of action and 
claim for relief. There is no abstention doctrine preventing a 
district court from hearing this action. While judges have 
absolute immunity from money damages, they may still be 
sued for injunctive relief under § 1983. 

To be entitled to injunctive relief from a state judge the 
plaintiff must still show a violation of federal constitutional 
r i glits. The court notes that there is no co nstitut ional r igh t to 
the appeal of a criminal conviction. But where a state does 
provide an appeal process (and all do) it must comport with 
due process. Arbitrary and capricious actions violate due 
process and an arbitrary and capricious denial of an appeal 
violates the federal due process clause. 

The court vacated and remanded the case back to the 
district court to be heard on its merits. See: Olson v. Hart , 965 
F.2d 940 (10th Cir. 1992). 

Parole Officers Can Be 
Sued 

Stephen Mee was a Colorado parolee whose parole was 
revoked by Jose Ortega, his parole officer, for alleged harass- 
ment. Ortega kept Mee in jail despite being told by the local 
prosecutor that because no violation of criminal law had 
occurred, Mee could not be kept in jail. Despite this advice 
Ortega kept Mee in jail pending the parole revocation hear- 
ing. A state court denied Mee’s petition for habeas corpus on 
the basis of Ortega’s testimony that a prosecutor he could not 
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name would be revoking Mee’s parole. The parole board 
chose not to revoke Mee’s parole and released him. 

Mee filed suit under § 1983 claiming his constitutional 
rights had been violated by Ortega holding him in jail prior to 
his hearing and by committing perjury at the state habeas 
hearing. The district court dismissed the suit holding parole 
officers are absolutely immune from suit. On appeal the 
Tenth Circuit Court of Appeals affirmed in part and reversed 
in part. 

The court of appeals held that parole officers are not 
entitled to absolute immunity. They are entitled only to the 
qualified immunity that protects most government officials 
from suits for money damages. The court gives a lengthy 
discussion of its reasoning in reaching this conclusion. Essen- 
tially, only money damages can compensate a parolee for 
violations of his constitutional rights and will also serve to 
deter unconstitutional conduct by parole officers. 

Ortega was entitled to absolute immunity for his perjured 
testimony in the state court proceedings because all witnesses 
injudicial proceedings have absolute immunity from suit. 

The court remanded the case for trial, holding Ortega was 
not entitled to qualified immunity for holding Mee in jail. A 
trial was necessary to resolve disputed issues of fact between 
the parties and award damages in the event Mee prevailed. 
See: Mee v. Ortega , 967 F.2d 423 (10th Cir. 1992). 

Muslims Entitled To 
Prayer Oils 

Three Michigan state prisoners at the Jackson State Prison 
filed suit under section 1983 claiming that a policy banning all 
use of prayer oils to Muslim prisoners violated their first 
amendment rights. The district court appointed counsel to 
represent the prisoners. Both parties moved for summary 
judgement and the district court denied both motions. 

The court held that the policy totally banning prayer oils 
was unconstitutional. The court noted that other Michigan 
prisons allowed prayer oils, that the inmate store at Jackson 
sold various oils and lotions as well as light bulbs and glass 
mirrors. 

The court denied prison officials qualified immunity by 
holding the unconstitutionality of the prayer oil ban was read- 
ily apparent in 1988, when it occurred, even though no case 
law specifically allowed prayer oil in prison. Because so many 
alternatives were available to provide prayer oil to prisoners 
the total ban was clearly unreasonable. The district court set 
a trial date to resolve remaining disputed issues of fact and 
damages. Sqq: Munis v. Scott, 792F.Supp 1472 (ED MI 1992). 

Gay Prisoner Entitled to 
Participate in Religious 
Services 

Paul Phelps is a gay Kentucky state prisoner who sued a 
volunteer prison chaplain and deputy warden claiming they 
had violated his first amendment right to practice his religion 
when they refused to allow him to participate in chapel serv- 
ices. The district court granted summary judgment to the 


defendants at 770 F.Supp. 346. The Court of Appeals for the 
Sixth Circuit reversed and remanded the case to the lower 
court for trial. 

Phelps had uneventfully attended Christian services in the 
prison chapel for over a year. During this period he sang in 
the chapel choir and as a soloist, was the chapel janitor and 
gave testimony at services. The regular prison chaplain, Polk, 
knew Phelps was gay and did not object to his participation. 
When Polk went on vacation a volunteer prison chaplain, 
Edwards, took over the chapel operation. Edwards believes 
homosexuality is incompatible with Christianity and banned 
Phelps from the chapel and from attending services. Phelps 
filed an administrative grievance which the warden granted in 
his favor. Despite this, the deputy warden and Edwards still 
did not allow Phelps to attend chapel services. Phelps alleges 
that after winning his grievance he was subjected to retaliatory 
harassment, threats and infractions by prison officials. 

The Court of Appeals notes that prisoners still retain a 
right to practice their religious beliefs as long as it does not 
conflict with legitimate penological interests. The Court held 
that an individual prisoner’s religious rights cannot be re- 
stricted to solve a perceived “group” security threat unless all 
other similarly situated members of the supposed group are 
also restricted. 

The Court held there was sufficient evidence to require a 
trial as to whether or not Phelps was in fact a security risk 
which would justify banning him from chapel services. The 
regular chaplain, warden and captain had submitted affidavits 
stating they did not think Phelps was a security risk because 
he is gay. While the deputy warden and Edwards had. 

The court also held that Reverend Edwards, an unpaid 
volunteer at the prison, was a state actor for § 1983 purposes 
and could be sued. Edwards right to conduct services in the 
prison was a privilege granted by the state. Edwards had 
signed a contract agreeing to abide by prison rules and poli- 
cies. Thus, this was sufficient to make Edwards an agent ofthe 
state for § 1983 lawsuit purposes. See: Phelps v. Dunn , 965 
F.2d 93 (6th Cir. 1992). 

Washington Smoking Suit 
Dismissed 

Ronald Guilmet is a Washington state prisoner at Walla 
Walla. Guilmet does not smoke and a smoker was placed in 
his cell. Five days later Guilmet complained to the unit ser- 
geant that cigarette smoke bothered him. About five days 
after this Guilmet was assigned a non-smoking cellmate. 
Guilmet filed suit claiming that his eighth amendment rights 
had been violated by his exposure to Environmental Tobacco 
Smoke (ETS). District Judge Van Sickle granted the defen- 
dant’s motion for summary judgment and dismissed the suit. 

The court notes that in the Ninth Circuit compelled expo- 
sure to ETS violates a prisoner’s Eighth amendment rights if 
prison officials repeatedly deny a prisoner’s request to be 
moved out of a cell occupied by a heavy smoker. 

The court held that because Guilmet was moved in with a 
non-smoker within ten days of complaining about his cell- 
mate’s smoking, no eighth amendment violation had occurred, 
as a short delay does not show deliberate indifference to a 
prisoner’s medical needs. The court implies that had prison 
officials delayed moving Guilmet longer the outcome of this 
case would have been different. See: Guilmet v. Knigfot , 792 
F. Supp. 93 (ED WA 1992). 
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Resistance At Lexington 

By Laura Whitehom 


On August 12-14, the first sustained act of resistance by 
women prisoners in the u.s. federal prison system in 20 years 
took place. 

On Wednesday night, August 12, there was an argument 
between two prisoners in the central yard area ("Central 
Park") at about 8:30. It was over quickly, and everyone was 
walking away, towards the housing units, because we have to 
be inside at 9:00. A lieutenant came over running to see what 
had happened — pulling on his black leather gloves. He yelled, 
,f Hey, you! Stop!” When no one stopped, he grabbed the first 
Black woman he saw, lifted her in the air, and body-slammed 
her to the ground. Other women yelled at him that she wasn’t 
even involved in the argument, but he kept on attacking her, 
dragged her to her feet, and another guard took her to the 
lieutenant’s office. 

This was witnessed by about 100 women. They were all very 
upset by it, and they gathered to talk to the Captain. At 9:00, 
all but about 15 returned to their housing units, after being 
assured that the beaten woman would be released back into 
general population, and that a thorough investigation would 
be undertaken. 

This was not the first instance of physical brutality at 
Lexington — nor, certainly, of racism. The male guards have 
been putting their hands on us more and more — both in 
frequent pat searches, and whenever they want us to move, or 
to stop, or whatever. This particular lieutenant had threat- 
ened several women with brutality. The normally high level 
of racism had also recently heightened, following the L.A. 
verdict and the uprisings there. Several Black women who 
had complained of prejudice had been put in the hole for 
"inciting to riot.” 

But this time, it all struck a nerve. On Thursday, word 
traveled: don’t go in at 4:00 p.m. (the major daily "standing 
count" throughout the Bureau of Prisons). Stay out in Central 
Park and demand that the women be released from the hole - 
and the lieutenant suspended. 

At 3:50 p.m., when the hourly "movement" began, the scene 
in Central Park was tense and exciting. Usually, it’s rush hour 
- 1900 women, in the largest women’s prison in the world, 
rushing to the units to try to get a few things done before the 
4:00 count. On this Thursday, instead, it was like grid lock: 
everyone moved slowly, if at all, waiting to see what would 
happen. 

At 4:00, an announcement ordered us all to go inside for a 
count. Many did, but 90 of us stayed out, and moved into the 
center ofthe Park. We sang Bob Marley’s "Stand Up for Your 
Rights," and chanted "Stop Police Brutality," 'We Want Jus- 
tice," 'Let Them Out of Seg," and "Figueroa [the lieutenant] 
Must Go." Ringed by guards - including a SORT (SWAT) 
team in full regalia - we demanded to speak to the Captain. 
While we demonstrated, we heard shouts of support from the 
windows of the housing units, and at least two "all available 
officers" codes to different units - meaning that the women 
who had returned to the units for count were doing some kind 
of support actions, too. 

We had to shout the Captain down, when he finally came 
to talk to us, because he was telling too many lies. Finally he 
said that the lieutenant would be back at work on Monday, 
and we all knew there was no point in any further discussion. 
We were hand-cuffed and escorted to seg - most of us being 
taken to the old High Security Unit, which has been out of use 


almost entirely since the BOP was forced to close it in 1988. 
Seven women to a cell, no blankets, no water - it was payback 
time. 

The next day, 12 of us were taken out and chained up on a 
bus to Marianna, Florida (the new women’s high security 
unit). As each of us was taken out of the prison, the whole 
place was locked down. But it was midday, so there were over 
100 women in Central Park on their lunch breaks. As each of 
us was escorted Through the Park, we were cheered - loudly, 
enthusiastically, joyfully - by everyone there. 

I’ve since learned that white we were intransit to Marianna, 
a smaller group of women repeated the action in Central Park 
at 4:00 on Friday. There were also quite a few small fires set 
in various housing units during the night. And a number of 
women were shipped out to Pleasanton after we 12 were 
shipped here to Marianna. 

For a few bright moments, we felt free. As we moved into 
Central Park, defying the daily, grinding regulations and con- 
trol of prison life, we were liberated from the fear that holds 
prisoners in check. We had the power of justice on our side - 
and in our eyes as we looked at one another. 

The most common thing you hear people say at Lexington 
is "If men [prisoners - the place used to be co-ed] were here, 
the police wouldn’t get away with this. Women don’t stick 
together, so the prison can put anything they want on us." 

But we proved that that’s not true. The racism and brutality 
that go down every day just didn’t go down on this day. We’d 
had enough, and we trusted and respected ourselves and one 
another enough to stand up together. The demonstration was 
international - inspired primarily by Jamaican, Haitian, and 
African American women, it was joined by Latina women and 
some white women as well. It was clear, for once, that if the 
police could continue to attack Black women (as they do every 
day - for example, at any given time the hole holds more Black 
women than any other nationality), then no one would be safe. 

Anger is a constant reality in prison, and the entire prison 
system is designed to ensure that that anger is turned inward, 
to destroy one’s own self-respect and humanity, instead of 
being turned outward towards the system and the oppressors. 
It took courage to resist all that, in the context of total control, 
abuse and disrespect of women that constitutes women’s 
prison. We had to trust one another, that we would not be 
standing out there alone. As we looked around at one an- 
other, we knew that our demonstration was a victory, no 
matter what punishment might follow. A small flame of 
power, sisterhood, and dignity had been rekindled. 


Institutional Subscribers 

For libraries, organizations, corporations, etc. a one 
year subscription to Prison Legal News is $25.00. 
Please send a check or money order to: 

Prison Legal News 
P.O. Box 1684 
Lake Worth, FL 33460 
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Editorial Comments 

By Ed Mead 

It’s evidently necessary for us to repeat some messages 
every so often. Our increasing readership turnover is such 
that we will always have new groups of convicts to educate. 
And educating folks is what we’re all about. Anyway, this 
month’s "message rerun" will be to re-emphasize that Paul and 
I don’t do legal work for our readers. In particular, we do not 
do prisoner’s personal criminal cases or appeals. Search the 
pages of the PL N as you will, you won’t find any criminal law 
citations. We’re about political and civil rights for prisoners. 
We are not about trying the secure some form of judicial 
vindication for you in the courts (we’ve got more sense than 
to expect something so unrealistic as ’justice" for the masses 
of poor people). 

So please, dear readers, don’t send us those letters explain- 
ing the particular injustices surrounding your individual im- 
prisonment, and asking us to assist you in rectifying this 
terrible wrong. We don’t have the time or inclination to do so. 
Paul and I are looking for people willing to give energy to the 
struggle to abolish slavery and to extend democracy to all, 
including prisoners. Feel free to write us often; we enjoy 
hearing from you. But when doing so try to resist that urge to 
put your individual concerns above those of the struggle for 
economic equality and social justice. We simply don’t have 
the resources to help meet your personal legal needs. 

You folks out there on the streets who have computers and 
modems can now download the PLN via electronic mail on 
the Peace Net. Once you have logged onto the net the access 
sequence is "aforum@moose.uvm.edv". Before too long we 
will also be available on e-mail to potential European readers 
byway of a progressive computer network there. We will have 
more information for you on all of this as it develops. 

Many of our regular readers may have noticed a recent 
deterioration in the usual quality of the newsletter’s format. 
In the August issue, for example, three articles were cut off 
without the final sentence or two being printed, and we are 
having more typographical errors as well. This is not a reflec- 
tion of our getting lazy or anything like that. The simple point 
of the matter is that we recently lost the outside volunteer who 
was doing our computer work, and we are now in the midst of 
the difficult process of training another. So be patient with us. 
And with any luck at all we will be back up to our usual 
production standards in early 1993. Our financial base is 
sound, we continue to have a solid core ofvolunteers, and Paul 
and I remain committed to providing you with the best legal 
news and prison related information available. We’ll be here 
for you as long as you are there for us. So far you’ve been a 
wonderful readership to work for. You are our source of 
pride. 

That about wraps it up for this month. Be sure to notify us 
of any address changes. If you are in a control unit or on death 
row and you see a "final issue" notice on your address label, 
that only means you need to drop us a note, letting us know 
that you are getting the paper and would like to continue 
receiving it. As always, if any of you have an article or item 
of news you’d like to share with people, be sure to pass that 
on to us as well. As always, we can use those contributions of 
stamps and money so keep sending them in as best you can. 
Remember, justice should be restorative, not punitive. Pun- 
ishment is a crime. 


Committee Formed To 
Defend Abimael Guzman 

Abimael Guzman (also known as Chairman Gonzalo), the 
leader of the Communist Party of Peru, was captured by 
Peruvian government troops on September 14, 1992, in Lima, 
Peru. Mr. Guzman had been sought by government troops 
since 1980, when the PCP initiated the military aspect of the 
current people’s war to liberate Peru. The Peruvian govern- 
ment has a long history of torturing and killing PCP members 
(real or accused) it captures [see PLN, Vol. 3, Nos. 4 and 9]. 
The Peruvian government is ranked as the leader in human 
rights violations involving the murder and disappearances of 
anti-government activists, aaaccording to human rights 
groups. 

It is under these circumstances that the International Com- 
mittee to Defend the Life of Abimael Guzman has been 
formed. Mr. Guzman is to be tried by a military tribunal where 
he faces life without parole when he is convicted of "treason". 
In April of this year the Peruvian government suspended its 
constitution and abolished its judiciary. Guzman will not 
receive anything close to a fair or impartial trial. The govern- 
ment had earlier filed murder and subversion charges against 
Guzman but the Supreme Court ofPeru dismissed the charges 
for lack of evidence. This led to the Supreme Court being 
abolished, accused of being soft in the "war on subversion." 

The Committee is urgently seeking to raise funds to help 
pay the expenses of sending a delegation of lawyers, human 
rights activists, professors and religious figures to Peru to 
meet with government officials to ensure Guzman’s physical 
safety and well being are assured. 

Guzman is in poor health and suffers from serious medical 
problems. To date he has not been allowed to meet with his 
physicians. Despite his upcoming show trial he has not been 
allowed to meet with his lawyer. These will be issues raised 
with the government. 

The Committee is circulating a petition requesting that 
Guzman not be tried before a military tribunal and that he be 
allowed access to his lawyers and doctors. Guzman has also 
demanded that he be treated in accordance with international 
law concerning the treatment of Political Prisoners and Pris- 
oners of War. 

Anyone desiring more information, wanting to donate 
money, have their name added to the petition, etc., can con- 
tact: Committee to Support the Revolution in Peru, P.O. Box 
1246, Berkeley, CA94701, (510) 644-4170. The IEC’s address 
is: International Emergency Committee, e/o BCM World To 
Win, 27 Old Gloucester St. London, WC1N 3XX, England. 
Phone/fax: (44) (41) 482-0853. 

[Editor’s note: Guzman was convicted on October 7th 1992 
by a military tribunal in Peru and sentenced to life in prison 
without parole and fined $25 billion.] 



November 1992 


8 


Prison Leaal News 



Letters From Readers 


[One of the objectives of the PLN is to become a 
forum thnougfi which readers can express opinions on 
what they've read, or to point out issues we should be 
addressing. Paul and I feel it is important for there to 
be a dialogue with our readers, especially around mat- 
ters of disagreement. We are not above criticism, nor 
do we claim to have all the answers . So give us your 
feedback and we will print as m uch of it as there s space 
for in our letters section.] 


Walla Walla News 

The prison chaplain has shut down our Indian group. 
Stating that we are getting too political. On August 11th, 1992, 
he called the squad to the chapel, and they surrounded all of 
the Indians, and asked us to leave the area. Our "Indian" rep 
from Olympia won’t do anything, but agree with what the 
prison administrators say to him. His name was Ben Stiffarm. 
I have a "bunch"of correspondence out on this issue. And, am 
waiting to hear something from anyone of them. 

This prison is getting worse and worse. There’s nothing but 
a "bunch" of youngsters here now. And, it’s still really over- 
crowded. They’ve been having fights left and right. A lot of 
people [are] going to [the] "hole" for fighting.. .In the last 
month, there’s been 10 fights or so, and three rapes, and one 
stabbing. I have to laugh on how they keep the officers real 
busy running all over the place. The officers are not in good 
condition either, always running out of wind before they get 
to their area. 

K.B., Walla Walla, WA 


Keep It Coming 

I am writing to acknowledge receipt of all copies of your 
news letter (PLN). I apologize for not acknowledging before 
now that I have been receiving all issues to date. 

I am enclosing five stamps, it is all that my status will allow 
be to send from such meager ends. If this will help in some 
fashion, please let me know and I will make it a practice of 
sacrificing five stamps a month as I am able. 

A.S., N.J.S.P. (MCU) 

Perotti Needs Help 

On August 7, 1992, M ANCI prisoncrats Bill Rachael (unit 
manager), Terry Knight (SHP Investigator), Mr. Fleming 
(SHP) and Capt. Jackson and Sgt. Harrell called a prisoner 
named Jerome Evans to their office and made a deal that if he 
set me up they would get him out of AC (isolation) and to 
another prison. These prison officials are defendants in a 
class action lawsuit litigated by myself challenging overall 
conditions at MANCI and retaliation. 

A mini-cassette recorder was secreted inside a role of 
toilet paper and planted outside my cell. Evans was placed in 
the recreation cage and unsuccessfully attempted to get me to 
discuss criminal activities. When this didn’t work, I spotted 
the roll of toilet paper, pulled it into my cell and recovered the 
tape recorder. I removed the tape and called for a supervisor. 
The supervisor( Jackson) wouldn’t come as he intended to 
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cover up the incident. The guards confiscated the recorder, 
then, when they noticed the tape was missing, a goon squad 
was brought in to tear up my cell and those of all prisoners on 
the range with me. No tape was recovered. In retaliation all 
of my legal and personal property was confiscated and I was 
placed in my cell. 

On August 10, 1992, a guard tried to engage me in a 
conversation with intentions of entrapping me. This did not 
work either so I was stripped naked and searched. During this 
search I was verbally harassed and humiliated to the point 
where I went off and spit in the shakedown guard’s face. I was 
taken to an observation cell (with a closed circuit TV and 
microphone) and chained to a steel bunk. My cell was again 
searched and nothing recovered. 

On August 11, 1992, Rachael, Knight, SHP Fleming, 
Mosier and Major Morrison said they found two knives and a 
homemade screwdriver in the cell I had occupied. The same 
cell that was searched the previous night and two nights before 
with no weapons being found in them. The news media was 
told that with the help of a prison informant they had at- 
tempted to record a conversation about a contract "hit" on two 
guards in population and a search of my cell had discovered 
three weapons. The article went on to say I was in isolation, 
the most secure cell block in the prison. The article was a 
continuation of the guard’s union propaganda campaign at- 
tempting to get more guards hired and security tightened. 

On September 2, 1 992, the prison informant Jerome Evans 
took a nurse hostage whom he held for four hours demanding 
a transfer out of MANCI. He was transferred to the prison at 
Lebanon after releasing the nurse. Again, the guard’s union 
used this incident to issue more propaganda as to how dan- 
gerous it is in the isolation unit, again calling for more guards 
and increased security. 

I am still being held in the observation cell, my legal and 
personal property are still being withheld and I was changed 
from a level 2 to the most restrictive level 3 classification, 
which has less privileges. I am harassed daily. With top level 
prisoncrats involved I will never be released from AC. After 
the hostage incident with Evans, Major Morrison was es- 
corted out of the prison on "administrative leave" due to his 
illegal dealings with Evans. It is uncertain whether the plot 
between Evans and these officials is known to higher ups. 

Letters protesting my set up and demanding my transfer 
to another prison where I won’t be set up by officials, as well 
as the return of all my privileges and legal property and an 
investigation should be sent to: 

Reginald Wilkinson, Director 
Dept, of Rehabilitation and Corrections 
1050 Freeway Dr. N. 

Columbus, OH 43229 

Dennis Baker, Warden 
MANCI 

P.O. Box 1368 
Mansfield, OH 44901 

John Perotti, Mansfield, OH 
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If you have not made a donation of stamps or money to PLN, 
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Mail your submissions of articles, artwork, etc. to either Ed 
Mead #251397 or Paul Wight #930783 at the following ad- 
dress: Washington State Reformatory P.O. Box 777 Monroe, 
Washington 98272. 

If you are located in Europe or the Middle East, send financial 
contributions to Oxford ABC, Box ZZ, 34 Cowley Road, Oxford, 
England. Readers in Latin America, Australia and New Zealand 
can send their PLN donations to Arm The Spirit, P.O. Box 
57584, Jackson Station, Hamilton, Ont., Canada L8P4X3. 


Dan Axtell Desktop Publishing 

With the gracious assistance of mailing helpers Michael Misrok, 
Cindy Susat, and Sandy Judd. Thanks to the University Friends 
Center (4001 - 9th Avenue N.E.) in Seattle for the use of their 
space to do the mailing. We invite anyone interested to join us 
at the mailing party held on the last Tuesday of each month at 
3 p.m. The mailing lasts for about one hour, and generally in- 
cludes a lively discussion of prison issues. We hope to be see- 
ing you there.... 
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Officials Seek To End Politicization Of Crime Debate 


TTundreds of public officials have signed a statement 

-^-^urging political candidates to refrain from “appeals to 
base human instincts and demagoguery” when discussing 
crime this election year. Furthermore, the statement criticizes 
past approaches to crime control, which it says have relied too 
heavily on prison as a criminal penalty. 

The “Campaign for an Effective Crime Policy” was an- 
nounced in Washington, D.C. press conference this summer. 
More than 350 officials have signed the one-page policy state- 
ment, and campaign leaders said they will continue to seek 
additional sponsors. 

Not surprisingly, the sponsors include many criminal de- 
fense lawyers and others who might be expected to advocate 
limits on the growth of prisons. But the signatories also include 
the highest-ranking correctional officials of nearly 20 states, 
plus numerous wardens of individual institutions and other 
second and third tier corrections officials. Several former 
state corrections chiefs also have signed the statement. Other 
sponsors include present and former governors, attorneys 
general, prosecutors, police chiefs, judges, juvenile justice 
officials, academics, and legislators. 

The statement reads, in part: “The cost of the criminal 
justice system, sustained mostly by state and local govern- 
ments, has soared over the last decade and now threatens the 
ability to deliver many basic services.... Too often sentencing 
practices, laws and prison release policies needlessly hold 
offenders in prison, sometimes for long terms, when commu- 
nity-based alternatives would safely serve society’s interest in 
punishment.... We believe that a wider network of intermedi- 
ate sanctions is needed.... We are approaching — and, in some 
cases, have passed — the point at which it is productive to 
invest in expanding our prison systems. In this election year, 
we urge all candidates to refrain from politicizing crime and 
punishment policy. Appeals to base human instincts and 
demagoguery will ultimately make the problem worse. We call 
on candidates for political office to engage in an informed 
debate ... and to avoid advocating simple and quick-fix solu- 
tions.” 

Given the statement’s contention that prisons have been 
overused, it is clear that the Bush campaign would be unlikely 
to sign it. Less than an hour after the Campaign for an Effec- 
tive Crime Policy was announced, Attorney General William 
P. Barr was on Capitol Hill, telling the Senate Judiciary Com- 
mittee, “I think that states have to invest more in their correc- 
tions systems.... Many states are not providing adequate 
prison space, and as a result, chronic offenders are being 
released much too early.” The need for additional prison 
construction is one of the “critical issues” in the debate on 
crime control, Mr. Barr said. 

Pennsylvania Corrections Commissioner (and former as- 
sistant director of corrections in Washington state) Joseph D. 
Lehman joined in supporting the “Campaign for an Effective 


Crime Policy” statement. “The call for a rational debate is a 
simple plea,” Lehman commented at the press conference. “It 
asks that we not succumb to the temptation to use the tragic 
events that will inevitably take place in the future for one ’sown 
personal political gain.” 

“We need to have a reasonable, common sense discussion 
in this country about our crime and punishment policies,” 
Lehman added. “Individuals on the campaign trail can either 
contribute to that process or hinder it. We would hope that 
they would refrain from politicizing crime and instead agree 
to enter into a rational debate about these very important 
public policy issues.” 

Stressing a need to examine the fiscal realities of existing 
criminal justice policies and the future cost, Lehman stated: 
“I honestly believe that, absent the din of political rhetoric and 
given an opportunity to learn about more cost effective sanc- 
tions, the public will come to understand the folly of today’s 
policies and support a broader range of control, punishment 
and treatment responses to the offender.” 

Chase Riveland, Washington state’s prison boss, was one 
of the many other high-level correctional officials who also 
supported the reform statement. 

Compiled From: Criminal Justice Newsletter 

Corrections Digest 

Physical Evidence Need Not Be 
Preserved For Hearing 

Eddie Griffin is a Pennsylvania state prisoner. During a 
cell search prison guards found about 15 gallons of fermented 
beverages in his cell. The guards ordered Griffin to flush the 
liquids down the toilet and Griffin complied. Griffin was 
infracted, found guilty at a disciplinary hearing and given sixty 
days in segregation. 

Griffin filed suit under § 1983 claiming his right to due 
process had been violated because no samples of the liquid 
had been tested or preserved for the hearing. The district 
court agreed and ruled in his favor at 768 F. Supp 153 (ED 
PA, 1991) [PLN, Vol. 2, No. 12] and granted summary judge- 
ment in Griffin’s favor and awarded him $1.00 in nominal 
damages. 

The prison officials appealed and the Court of Appeals 
for the Third Circuit reversed the lower court. Applying the 
Supreme Court’s ruling in Arizona v. Youngblood, 488 US 51, 
109 S. Ct 333 (1988), the court held that due process does not 
require prison officials to preserve evidence for disciplinary 
hearings unless there is a showing of bad faith by the guards 
in failing to do so. 

The district court had applied the Third Circuit ruling in 
Youngv , . Kann > 926 F .2d 1396 (3rd Cir. 1991) [PIN Vol. 2, No. 
7] in reaching its decision that due process requires that 
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physical evidence be preserved for disciplinary hearings. The 
Court of Appeals distinguishes this case from Yo ungby stating 
Young involved the production of existing documentary evi- 
dence. Young still applies where existing evidence is improp- 
erly withheld and hearsay is offered in its place at the 
disciplinary hearing. 

The court based its reversal in this case on the theory that 
if, under Arizona v. Youngblood, a criminal defendant has no 
right to expect the state to preserve evidence that will prove 
his innocence, then prisoners, with far fewer constitutional 
protections, have no such right. This is a good illustration of 
how far prisoner and criminal defendants’ rights have been 
diluted in the past few years. See: Griffin v, S pratt , 969 F.2d 
16 (3rd Cir. 1992). 

Incarcerated Juveniles Have 
Right to Court Access 

In a still developing area of the law, the Sixth Circuit Court 
of Appeals affirmed that juvenile prisoners have a constitu- 
tional right of access to the courts. To make this right mean- 
ingful, the state must provide juveniles with access to 
attorneys. This opinion joins the First Circuit and a district 
court in Mississippi in reaching this conclusion. 

John L. is a Tennessee juvenile in a secure prison. He filed 
suit under § 1983 claiming he was denied access to the courts. 
The case was converted into a class action suit. The district 
court granted summary judgement to the juveniles holding 
they had a constitutional right of access to the courts and the 
defendants had failed to provide meaningful, adequate and 
effective access. See: 750 F. Supp 299 (MD TN 1990). The 
district court issued an order that the state hire private attor- 
neys to provide legal assistance to the juveniles and set out the 
issues the contract lawyers could pursue. 

The state appealed and the court of appeals affirmed in 
part, reversed in part and remanded the case. The court wrote 
a lengthy analysis of the right of access to the courts in the 
prison and non-prison context. Relying on prison cases, the 
court concluded there is no logical reason to distinguish be- 
tween juvenile and adult prisoners access to the court’s rights. 
The court notes that in this case, the Supreme Court’s decision 
in Bounds v. Sm ith, mandates appointment of counsel as a law 
library would fail to assure meaningful access (it also lists 
cases where such rulings had been made in regards to adult 
prisoners). 

The court of appeals upheld most of the lower court’s 
remedial order. It reversed the portion of the order requiring 
assistance to juveniles in matters unrelated to their confine- 
ment and civil matters involving purely state law. 

The case contains a good discussion of the right of access 
to the courts, rules inhibiting access and the state’s obligation 
to ensure meaningful access. This applies to adult prisoners 
as well as juveniles. See: John L. v. Adams , 969 F.2d 228 (6th 
Cir. 1992). 

Jail Inmates Entitled To Safe Cells 

Two prisoners at the Birmingham, Alabama, jail commit- 
ted suicide and their estates filed suit claiming violations of 
the detainees’ eighth and fourteenth amendment rights. Both 
men hanged themselves with bed sheets hung from an iron bar 
across their cell window. In a two year period there were 57 
suicide attempts at the jail, 4 were successful and 29 involved 
the iron bar. The district court granted summary judgement 
to the defendants. The Court of Appeals for the Eleventh 


Circuit affirmed in part, reversed in part, and remanded the 
case for trial. 

The court of appeals affirmed dismissal of the plaintiffs 
cause of action for failure to train jail staff by holding the 
defendants had a significant screening procedure to identify 
and segregate prisoners with mental health problems. 

The court reversed dismissal of the deliberate indiffer- 
ence to the prisoners’ safety claims. While noting prisoners 
do not have a right to a suicide proof cell, jail and prison 
officials can be held liable when they are aware a jail’s con- 
struction makes it probable that prisoners will be able to 
commit suicide. The defendant county, county commission, 
commissioners, and sheriff were all responsible for the jail’s 
design and maintenance. They were all well aware the iron 
bar in the cell furnished an inviting and accessible tool for 
prisoners to commit suicide and chose to do nothing to re- 
move it. There is sufficient evidence to require a jury trial to 
determine if the defendants showed deliberate indifference to 
prisoners’ medical needs and could have taken steps to re- 
move the instrument of their suicide, but through callous 
indifference failed to do so. See: Tittle v. Jefferson County 
Commission, 966 F.2d 606 (11th Cir. 1992). 

Beaten Jail Prisoner Entitled to 
Counsel 

James Swofford is a pre-trial detainee in the Franklin 
County (IL) jail charged with aggravated sexual assault. 
Upon being booked into the jail Swofford was placed in a cell 
with ten other prisoners. During the night they beat, kicked 
and stomped Swofford, urinated on him and sodomized him 
with a broom handle. Despite his screams, the cell was not 
inspected until the next morning when he was taken to the 
hospital for treatment. Swofford filed suit under § 1983 claim- 
ing violation of his fourteenth amendment right to protection 
while in custody. He also requested appointment of counsel. 
The district court denied the motion for appointment ofcoun- 
sel and dismissed the suit for failure to state a claim. 

Swofford appealed and the Court of Appeals for the 
Seventh Circuit reversed and remanded. The court held that 
the allegations in the complaint were more that sufficient to 
state a claim. The due process clause protects pretrial de- 
tainees from deliberate exposure to violence and jail officials 
have a duty toprotectprisonersiftheyfearnihere is ~a -strong 
likelihood the prisoner will be assaulted. Because Swofford 
filed his suit pro se he is entitled to a liberal reading of his 
complaint. 

The Court held that the sheriffs violation of state jail 
standards which require observation of cells every 30 minutes, 
that tools be secured, etc. showed a reckless disregard to 
prisoners’ safety. Allowing prisoners access to makeshift 
weapons, such as the broom used in this case, constitutes a 
violation of a prisoner’s right to be protected from harm under 
Seventh Circuit precedent. The court rejected the defen- 
dants’ argument that their conduct was at most negligent by 
holding that Swofford ’s screams constituted due notice to jail 
officials. 

Because Swofford ’s complaint had merit, the court held 
that the lower court erred in not appointing counsel to repre- 
sent Swofford. The court sets out its five part test for the 
appointment of counsel and holds that Swofford meets all 
points of the test entitling him to counsel. The court reversed 
and remanded the case to the district court with instructions 
to appoint counsel. See: Swoffoi d v. Mandrell, 969 F.2d 547 
(7th Cir. 1992). 
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Unlawful To Knock Down 
Handicapped Prisoner 

Laneer Winder is a handicapped Illinois pretrial detainee 
in the Chicago jail. Due to a back injury Winder cannot walk 
more than short distances and needs leg braces to walk at all. 
While going from his cell to recreation he paused to rest. A 
jail guard told him to get moving, and, while Winder tried to 
explain his handicap, the guard pushed him from behind 
causing him to fall. After Winder filed a grievance over the 
incident the same guard infracted him for allegedly refusing 
to obey orders, threatening staff, etc. At his hearing Winder 
was not allowed to call witnesses and was found “guilty” and 
placed in isolation. 

Winder filed suit under § 1983 claiming he was subjected 
to cruel and unusual punishment by being pushed to the floor. 
He also claimed his rights were violated by being infracted in 
retaliation for using the grievance system and being denied an 
opportunity to call witnesses at his disciplinary hearing. 

On the defendants’ motion for summary judgement the 
court dismissed Winder’s retaliation claim by holding it was 
not proven that retaliation was a “custom or usage” by jail 
officials. The court held that because the sanction was made 
by an independent board, Winder could not show any causa- 
tion that his punishment was the result of filing disciplinary 
reports by the defendants, regardless of their motivations. 

The Court found Winder was denied witnesses at his dis- 
ciplinary hearing but held that because it was just a single 
instance of constitutional deprivation it did not allowa finding 
of liability. [Editors Note: It appear? that Winder? prvblem is 
that he did not sue the defendants in their individual capacities 
but only in their official capacities as city employees which 
imposes a different , and higfier, standard of liability.] 

The court did find that material issues of fact remained 
concerning Winders eighth amendment claim. The court held 
that knocking down a handicapped prisoner does violate the 
eighth amendment. A trial was required to determine if the 
guard acted maliciously to inflict harm or was making a good 
faith attempt to maintain discipline by pushing Winder. The 
court held that substantial injury was not required for an 
eighth amendment violation. “The exertion of force against a 
handicapped individual, knocking that person to the floor and 
causing pain is not de minimis for eighth amendment pur- 
poses.” 

Readers should note that the eighth amendment only ap- 
plies to convicted prisoners. Excessive force used against pre 
trial detainees (like Winder), who have not yet been convicted 
of any crime, must be evaluated against the fourth and four- 
teenth amendments. In this case the district court is erring by 
using an eighth amendment standard. See: Winder v. Leak , 790 
F.Supp. 1403 (ND IL 1992). 

Medical Treatment Cannot Be 
Delayed To Coerce Confession 

Wesley Taylor is a Missouri state prisoner who suffered a 
ruptured appendix. Upon arriving at the prison hospital, 
vomiting blood and in extreme pain, the prison doctor asked 
him if he had swallowed any balloons of drugs. Taylor denied 
any such activity and requested treatment. Exploratory sur- 
gery was not performed until three days later, after Taylor was 
repeatedly questioned about drug laden balloons. Nearly two 
weeks later additional surgery had to be performed to drain 
abscesses caused by the initial improper treatment. Taylor 


filed suit claiming violation of his eighth amendment rights 
and violations of Missouri state negligence laws. The defen- 
dants filed for summary judgment on qualified immunity 
grounds, which the district court denied. On appeal, the 
Court of Appeals for the Eight Circuit affirmed in part, 
reversed in part, and remanded the case for trial. 

The court held that withholding medical treatment from 
a prisoner in order to coerce a confession violates the eighth 
amendment. Prisoners have a right to medical treatment and 
such treatment cannot by conditioned upon confessing to 
illegal actions. In this case there was no evidence to imply 
Taylor had ingested any balloons or foreign objects to begin 
with. See: Taylorv. Bowers , 966 F.2d 417 (8th Cir. 1992). 

Prisoner Has No Right To 
Independent Drug Test 

Rick Koenig is an Arizona prisoner who tested positive 
for marijuana use in an ADx urine test. He was infracted for 
drug use. Prior to his disciplinary hearing Koenig requested 
a gas liquid chromatography-mass spectrometer test (a 
method that is 100 percent accurate) preformed by an inde- 
pendent laboratory, at his expense, to confirm the ADx test 
results. Prison officials denied the request and found Koenig 
guilty. 

Koenig filed suit in federal court under § 1983 claiming 
that denial ofhis request for an independent drugtest violated 
his due process rights. The district court dismissed the suit 
and he appealed. 

The Court of Appeals for Ninth Circuit affirmed dismissal 
of the suit by adopting the reasoning of Pella v. Adams, 702 F. 
Supp. 244, 248 (DC NV 1988), modified 723 F. Supp. 1394 
(DC NV 1989). The court in Pella upheld denial of a pris- 
oner’s request for an independent drug test by claiming it 
would have a "ripple effect" among other prisoners and im- 
pose a significant administrative burden on prison officials. 
Another reason for the decision is that not every prisoner 
could afford an independent test. 

Essentially, this ruling makes it impossible for prisoners 
to contest positive results in prison drug testing programs 
regardless of how careless or slipshod a manner the test 
program is administered or in light of the inherent unreliabil- 
ity of the EMIT and ADx test systems themselves which are 
generally conceded to be only 95 percent accurate at the best 
of times, under ideal conditions. See: Koenig v. Vannelli , 971 
F.2d 422 (9th Cir. 1992). 

Prison Drug Test Survey 

Drug testing of prison inmates has become a standard 
practice in federal and state institutions, with hundreds of 
thousands of urinalysis tests conducted over the course of a 
year; and a significant portion of the tests turn up positive, 
according to a major study by the federal Bureuu of Justice 
Statistics (BJS). 

Of the 957 state prisons that participated in the BJS 
survey, 83 percent reported conducting urine tests on prison- 
ers. In community-based facilities where offenders are al- 
lowed to come and go, such as work release and pre-release 
centers, urinalysis is relied on even more heavily for drug 
enforcement; 98 percent of those facilities reported drug 
testing of offenders. In addition, all of the 80 federal prisons 
across the country reported conducting drug tests of prison- 
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Nearly 600,000 urine specimens were collected from 

468.000 offenders in the year ending June 30, 1990, BJS re- 
ported. In state prisons, 5.8 percent of the tests for marijuana 
came up positive, as well as 1.4 percent of the test for cocaine, 

1.0 percent of the heroin tests, and 2.3 percent of the metham- 
phetamine tests. 

More than half of the prisons test inmates randomly, and 
nearly three-quarters test individual inmates whom they sus- 
pect of using drugs. Only 12 percent said they had a policy of 
systematically testing every prisoner at least once during his 
term of confinement. 

For more information see: ’Drug Enforcement and Treat- 
ment in Prisons, 1990"(NCJ-134724). This 13-page report is 
available through the Bureau of Justice Statistics, Box 6000, 
Rockville, MD 20850. 



Hearing Officer Must Base Guilt 
Finding On Evidence 

Frank Zavaro is a New York state prisoner who was 
infracted for participating in a riot and assault on guards. A 
riot had broken out in a mess hall with several guards being 
attacked. The guards infracted everyone in the mess hall at 
the time, including Zavaro, even though no guard claims to 
have seen Zavaro do anything. At his disciplinary hearing 
Zavaro denied participating in the riot or assaulting anyone. 
He was found "guilty" and sanctioned by loss of two years good 
time, two years in segregation and loss of privileges. On 
administrative appeal the sanctions were halved. Zavaro 
challenged the finding in state court where he prevailed be- 
cause confidential informants of unknown reliability had been 
used against him. The state court annulled the disciplinary 
hearing and ordered expungement of all references to the 
infraction from Zavaro’s prison records. 

Zavaro then filed suit under § 1983 in federal court 
seeking money damages and injunctive relief. The district 
court granted summary judgement in Zavaro’s favor at 775 F. 
Supp. 84 (WD NY 1991) and awarded Zavaro $18,000 in 
damages. The district court rejected the defendants’ claim of 
qualified immunity for damages. Prison officials appealed 
and the Court of Appeals for the Second Circuit affirmed the 
lower court’s ruling in its entirety. 

The court of appeals held there was no evidence to 
support the finding of guilt against Zavaro. Prison guards had 
claimed "everyone" in the mess hall, over 100 prisoners, par- 
ticipated in the riot. The court held "Such all inclusive state- 
ments about the conduct of one hundred or so inmates in a 
mess hall - especially coming from guards who were at the time 
being assaulted - are so flagrantly implausible when taken 
literally that they do not constitute even ’some evidence’ of a 
particular inmate’s guilt." 

The court affirmed denial of qualified immunity to the 
prison official defendants by noting that since at least 1985 
prisoners have a well established right not to be found guilty 
in a disciplinary hearing unless some evidence supports the 
finding. The court noted: "Only an anxiousness to cast an all 
encompassing disciplinarynet, and a corresponding disregard 
for the guilt or innocence of particular inmates could explain 
the disciplining of Zavaro for his presence in the mess hall." 
See: Zavaro v. Cougilin , 970 F.2d 1 148 (2nd Cir. 1992). 


Due Process Requires Hearing 
Before Punishment 

Keith Brown-El is a prisoner at the Missouri State Peni- 
tentiary (MSP). He was infracted for staying in bed during 
count and staying in the shower too long. He was found guilty 
at a disciplinary hearing and sentenced to segregation, trans- 
ferred to another prison and placed in administrative segre- 
gation. The only reason listed for his ad seg placement were 
the infractions received at MSP months before. Brown-El 
filed suit under § 1983 claiming his ad seg placement violated 
the fourteenth amendment’s due process provisions. He also 
claimed being given cold food violated the eighth amendment 
and that a policy prohibiting him from using inmate-staff 
paper, when no other paper was available, obstructed his use 
of the mail and denied his access to the courts. The defendant 
prison officials moved for summary judgement which the 
district court granted, dismissing the suit. 

Brown-El appealed and the Court of Appeals for the 
Eighth Circuit affimed in part, reversed in part and remanded. 

The court of appeals affirmed dismissal of the claims 
pertaining to the cold food and inmate staff paper as being 
frivolous. 

The court reversed dismissal of the segregation claims by 
noting "...a prisoner cannot be punished for a conduct viola- 
tion without the appropriate notice and hearing requirements 
set forth in Wolff. Prison official cannot escape the proce- 
dural requirements of Wolff by defining segregation as ’ad- 
ministrative’ rather than ’punitive’." Infra , at 648-49. 

In this case the court held there was no justification for 
Brown-El’s placement in the maximum security unit at MSP 
two months after he committed his conduct violations. Ab- 
sent a record that he was placed in segregation for constitu- 
tionally appropriate reasons, the court assumed Brown-El 
was segregated tor punitive reasons. 

The court held that: 'If the decision to segregate is arbi- 
trary or purposeless, a court may infer that the purpose of the 
governmental action is punishment that may not constitution- 
ally be inflicted upon inmates." See: Brown El v. Delo , 969 F.2d 
644 (8th Cir. 1992). 

BOP Prisoners Don’t Need To 
Exhaust Administrative Remedies 

Donald Cooney is a federal prisoner who was infracted 
for insolence to a staff member, found guilty and removed 
from his job position as a sanction. Cooney began an admin- 
istrative review of the decision but abandoned it by filing suit 
under Bivens in federal court claiming violation of his right to 
due process. The district court dismissed the complaint be- 
cause Cooney had not exhausted his administrative remedies. 
The court of appeals for the Ninth Circuit vacated and re- 
manded the case back to the district court. 

The court of appeals held that whether a prisoner is 
required to exhaust his administrative remedies before filing 
suit is a question of law reviewed denovo by the appeals court. 

The court held, based on the U .S. Supreme Court decision 
in McCarthy v. Madigan , 112 S. Ct 1081 (1992), that federal 
prisoners are not required to exhaust administrative remedies 
before filing suit in federal court. Thus the court vacated the 
lower court’s dismissal of the suit and remanded the case back 
to the lower court for further proceedings. See: Cooney v. 
Edwards , 971 F.2d 345 (9th Cir. 1992). 
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Resources for Incarcerated 
Parents 

The Child Custody Advocacy Services (CHICAS) Project 
is a part of the Family Reunification component of the Pacific 
Oaks Center for Children of Incarcerated Parents. The pro- 
ject offers child custody and placement advocacy to jailed or 
imprisoned parents and their families. 

Up to 38% of imprisoned parents have lost temporary or 
permanent custody of their children. The largest proportions 
of all terminations of parental rights involve incarcerated 
parents, and this number is growing. Approximately 15% of 
prisoner’s children are in the foster care of strangers. 

Longitudinal studies have documented the negative effects 
of family separations and multiple out-of-home placements 
for children. These are two common, critical factors in the 
experience of children of offenders for the following reasons: 
1) this population has low levels of income and education, and 
less access to assistance and resources in working with the 
child dependency system; 2) the criminal adjudication and 
incarceration processes conflict with dependency proce- 
dures; 3) family reunification legislation and guidelines, cre- 
ated to insure speedy return of children removed by the court 
to their parents, discriminate against prisoners; and 4) incar- 
ceration and its aftermath prevent parents from meeting re- 
unification requirements. 

The main objective of the CHICAS Project is preservation 
of the families of parents involved in the criminal justice 
system, by addressing these inadequacies in the system. CHI- 
CAS works with jailed and imprisoned parents and their 
families to avoid emergency out of home placements, long 
term placements out of the family and termination of parental 
rights. Services include assisting prisoners and their families 
with: 

• Emergency placement of children following parental 
arrest; 

• Power of attorney for caregivers of prisoners’ children; 

• Arranging placement of prisoners’ children within the 
family, 

• Maintaining family ties, including parent/child commu- 
nication and visitation; 

• Fighting termination of parental rights; 

• Achievement of family reunification requirements; and 

• Maintaining the reunified family following the parents 
release. 

A wide variety of resources are available to CHICAS cli- 
ents, including: 

• Expert witness testimony; 

• Parent education through the Center’s Prison Parents 
& Ex Offender Parent Education Projects; 

• Therapeutic services for children as part of the Center’s 
Therapeutic Intervention Projects; 

• Support groups and training for the caregivers of pris- 
oners’ children. 

The center also offers a bibliography of resources for 
incarcerated parents and many other services. This is one of 
the best services of its type that PL N has seen to date. All too 
often prison means the destruction of a prisoner’s family ties, 
especially with her/his children. This is an important area that 
needs to be given more attention and support. For more 
information write to: The Center for Children of Incarcerated 
Parents, 5 & 6 Westmoreland Place, Pasadena, CA 91103. 

Or call: (818) 397-1396. 


Government Entitled To Only One 
Qualified Immunity Appeal 

In Mitchell v. Fonyth, All US 51 1, 105 S. Ct. 2806 (1982), 
the U S Supreme Court clarified its prior rulings on qualified 
immunity. Government officials performing discretionary 
functions (such as prison officials, law enforcement personnel 
and most government officials) are entitled to a "qualified 
immunity" from suit. This means that unless the law is clearly 
established at the time of the violation so that the official 
would know his/her conduct was unlawful, the official is enti- 
tled to dismissal of suits for money damages against them. The 
qualified immunity doctrine does not affect suits seeking only 
injunctive and/or declaratory relief. Mitchell authorizes quali- 
fied immunity dismissal of suits for money damages on either 
a motion to dismiss or a motion for summaryjudgment before 
any discovery is conducted. Mitchell also authorizes the gov- 
ernment defendants to immediately appeal the denial of any 
motions for qualified immunity by a lower court. 

Prison officials routinely raise qualified immunity defenses 
when sued. This case is not a prison case but the legal princi- 
ples it announces are just as applicable to prison cases. 

This case involves the bank manager of a savings and loan 
who was dismissed and unable to find employment. He filed 
suit against the savings and loan and its officials claiming 
violation of his federal constitutional, statutory and common 
law rights. The defendants moved for dismissal on qualified 
immunity grounds which the district court denied. The defen- 
dants immediately appealed the ruling which the Court of 
Appeals for the Ninth Circuit affirmed. 

The court of appeals reaffirmed its doctrine that denial of 
a motion to dismiss or for summaryjudgment on qualified 
immunity grounds is an immediately appealable "final order" 
for appeal purposes. 

The court announced a new rule. It held that government 
officials are entitled to only one appeal on the qualified im- 
munity issue. It notes: "Government officials apparently now 
deem it mandatory to bring these appeals from any adverse 
ruling, no matter howclearly correct the trial court’s decision." 
This practice results in both delay and expense to civil rights 
plaintiffs and encourages government officials to use such 
appeals as a delaying tactic. 

The court notes that routine appeals from pretrial denials 
of qualified immunity by government defendants, even when 
the district court was clearly correct, shows a flagrant disre- 
gard of the court’s intent in creating the qualified immunity 
doctrine. The doctrine was created to protect good faith 
exercises of official discretion, not to shield willful or knowing 
lawless action taken under color of lawful authority. 

The court of appeals cannot resolve disputed factual issues 
on interlocutory appeals. The defendant may not demand or 
receive consideration of their qualified immunity defense by 
the Court of Appeals more than once. See: Pelletiers. Federal 
Hone Loan Bank of San Francisco , 968 F.2d 865 (9th Cir. 
1992). 


Institutional Subscribers 
For libraries, organizations, corporations, etc. a one 
year subscription to Prison Legal News is $25.00. 
Please send a check or moeny order to: 

Prison Legal News 
P.O. Box 1684 
Lake Worth, FL 33460 
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Prisoner Entitled to Appointment 
of Substitute Counsel 

Richard Rayes is a Nebraska state prisoner. Rayes filed 
suit under § 1983 claiming prison guards had slammed a steel 
door on his hand breaking a finger, that medical staff refused 
to treat him, and guards confiscated his finger splints on three 
separate occasions which interfered with his medical treat- 
ment and caused him more pain. He also claimed that on 
another occasion two guards slammed an outer door on his 
arms which were stuck in the food slot of an inner sliding door. 
The district court appointed counsel to represent Rayes. The 
attorney withdrew from the case citing irreconcilable differ- 
ences with Reyes. The district court refused to appoint sub- 
stitute counsel. The case went to a jury trial and Rayes lost. 

On appeal the Court of Appeals for the Eighth Circuit 
reversed and remanded. The court begins by noting that civil 
litigants have no right to a court appointed attorney. If coun- 
sel is appointed, indigent litigants cannot "shop around" for 
appointed counsel or fire one lawyer in hopes of getting a 
better one. 

In this case however, the lower court abused its discretion 
by not appointing substitute counsel. The court held that 
because the case had merit, was complex and Rayes was ill 
equipped to litigate it, substitute counsel should have been 
appointed. It notes that Rayes was plainly incapable of pre- 
senting his case at trial and that it was the circumstances of his 
imprisonment and lack of legal knowledge which prevented 
him from adequately investigating and presenting his claims. 

The Court of Appeals reversed the jury’s verdict in this 
case and remanded it back to the lower court with instructions 
to appoint substitute counsel to represent Rayes. See: Rayes 
v. Johnson , 969 F.2d 700 (8th Cir. 1992). 

Magistrates Cannot Dismiss Civil 
Rights Suits 

Johnnie Reynaga is a California state prisoner who filed 
a § 1983 suit against a public defender, district attorney, 
deputy district attorneyand state trial judge seeking damages 
and injunctive relief on the ground they had denied him his 
right to a fair trial. The suit was referred to a Magistrate who 
ruled the defendants were immune from damages and that 
Reynaga ’s request for injunctive relief, his early release from 
prison, was not available under § 1983 but only under the 
federal habeas corpus statutes. The Magistrate then stayed 
the action until Reynaga had exhausted his state remedies. 

Reynaga appealed. The Court of Appeals for the Ninth 
Circuit vacated the magistrate’s ruling and remanded the case. 
The court held that the Magistrate had clearly exceeded his 
statutory authority, granted by 28 U.S.C. § 636 (b) (1) (A), by 
staying the suit. The magistrate was only authorized to make 
a recommendation to the district judge who does have the 
authority to dismiss or stay suits. 

The court of appeals held it did have jurisdiction to hear 
the appeal of the magistrate’s order where the latter had 
exceeded his jurisdiction. To do so the court converted Rey- 
naga ’s appeal into a Petition for Mandamus. In granting the 
petition the appeals court gives an excellent discussion of the 
matters magistrates may rule on, jurisdiction over civil appeals 
and the problems pro se prisoner litigants face when trying to 
appeal lower court orders that effectively bar them from court. 
See: Reynaga v. Cammisa , 971 F.2d 414 (9th Cir. 1992). 


Texas Death Row Prisoners On 
Hunger Strike 

Since July 19, 1992, more that 50 condemned prisoners on 
Texas’s death row commenced a chain hunger strike. They 
are fasting in pairs for three days at a time, consuming only 
liquids, when the strike is taken over by another pair. The 
prisoners state in part: 

’We have initiated this action to protest and dramatize the 
discriminatory application of the death penalty to minorities 
and to workers and the poor and because of the ongoing use 
of unethical and corrupt law enforcement and prosecutorial 
tactics prevalent in an overwhelming and alarming number of 
capital cases in the U.S. and because of the demoralizing 
confinement and treatment of condemned prisoners. 

’We assert, that no matter what reason the government 
gives for killing prisoners in its custody, and no matter what 
method of execution is used, the application of the death 
penalty upon us, the condemned, is a heinous violation of our 
human rights, and that state sanctioned executions have be- 
come, like piracy and slave trading from the days of old, an 
enemy of all humanity." 

The prisoners demand a moratorium on all executions and 
that the death penalty be declared unconstitutional because 
of the inherent injustices due to its racial, economic and 
discriminatory nature. 

Letters, telegrams, etc. protesting the death penalty and 
support for the hunger striking prisoners on death rowcanbe 
sent to: Ann Richards, Governor of the State of Texas, P.O. 
Box 12428, Austin, TX 78711. Phone:(512) 463-2000. More 
information on the strike can be obtained from: The Endeavor 
Project, P.O. Box 23511, Houston, TX 77228-3511. 

Animal Rights Movement 
Criminalized 

With little fanfare by the mainstream media George Bush 
has signed S. 544, the Animal Enterprise Protection Act of 
1992 (Public Law 102-346) into law. The Act creates a new 
offense entitled "animal enterprise terrorism", defined as trav- 
eling in interstate or foreign commerce, of using the mail or 
any facility in interstate or foreign commerce, to cause physi- 
cal disruption to the functioning of an animal enterprise by 
intentionally stealing, damaging or causing the loss of any 
property (including animals or records) used by the animal 
enterprise. The term "animal enterprise" is defined as: (1) a 
commercial or academic enterprise that uses animals for food 
or fiber production, agriculture, research, or testing; (2) a zoo, 
aquarium, circus, rodeo, or lawful competitive animal event; 
or (3) any fair or similar event intended to advance agriculture 
arts and sciences. 

This is a direct response to the growing efforts of the 
animal rights movement to challenge those businesses that 
make a profit from the exploitation and suffering of animals. 
This lawtargets actions such as freeing of lab animals, destruc- 
tion of fur and factory farms, etc. Onlyby taking the profit out 
of these hideous enterprises will they be limited within the 
current economic system. By seeking to restrict opposition to 
these destructive and cruel policies the government wants to 
relegate people to the treadmill of legislation, where the big 
money interests of the cattle, fur, animal, dairy, etc., industry 
will win out. 
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California HIV+ Prisoners On 
Medical Strike 

The rate of HIV (the virus believed to cause AIDS infec- 
tion) in prisons is higher than in all other institutions in the 
U.S. National studies have shown that prisoners with AIDS 
live half as long as people with AIDS on the outside. Even in 
the face of this damning reality the California DOC refuses to 
implement a comprehensive, state-wide humane treatment 
plan for the more that 6,000 prisoners with HIV/AIDS in the 
California prison system. As a result the prisoners suffer 
discrimination, segregation, and substandard health care. In 
effect they are sentenced to death. The California DOC 
segregates all HIV/AIDS prisoners. 

On September 19, 1992, more than 100 prisoners in T and 
U wingsat the California Medical Facility (CMF) in Vacaville 
initiated a medical strike. Many of the prisoners risk serious 
illness for participating in the strike. The prisoners demand 
that HIV related dementia be treated as a medical rather than 
a disciplinary problem; that staff physician Ezazbe removed 
and replace by Dr. Foster; that the number of hospital beds 
be increased to accommodate the level of need; and that 
standards of care and programming be restored to the condi- 
tions prevailing before George Ingle became CMF warden. 
Since the strike prisoners have met with prison administration 
representatives and have been unable to produce acceptable 
results. 

On October 1, 1992, ACT-UP (AIDS Coalitions To Un- 
leash Power) held a news conference and demonstration 
outside the CMF supporting the striking prisoners and de- 
manding prisoners receive: comprehensive HIV/AIDS treat- 
ment; access to clinical trials; equal access to visitation and 
prison programs; voluntary and anonymous testing; no forced 
segregation of HIV+ prisoners; compassionate release for 
prisoners with AIDS and other life threatening illnesses and 
prisoner initiated peer education and AIDS prevention 
classes. 

ACT-UP in San Francisco has a number of documentary 
resources, media resources and additional information on the 
strike, AIDS information, AIDS in prison and more. They can 
be reached at: ACT UP-CHAIN, P.O. Box 14844, San Fran- 
cisco, CA 94144. Call Arawn Eibhlyn (ACT UP/SF) (415) 
431-1297; Rob Lowe (ACT UP/SF) (415) 550-8599 or 431- 
2499; Lawrence Wilson (paroled CMF prisoners) (415) 826- 
6184. 

Death Penalty Foes Boo 
Pennsylvania Governor 

By Paul Wrigfit 

Robert Casey is the governor of Pennsylvania. He claims 
to be "pro-life” because he opposes a woman’s right to choose 
abortion and has signed into law one of the more restrictive 
abortion laws in the U.S. (which was recently affirmed by the 
Supreme Court). Like most of the "pro-life” crowd Casey is 
also an avid fan of the death penalty. Pennsylvania now has 
more than 100 prisoners sitting on death row, the majority of 
them black. Casey claims to be concerned about life before 
it’s born but that after that people are on their own. 

Casey wasn’t allowed to speak at the Democratic Party’s 
recent convention in New York because of his anti-abortion 
stance. To remedy this some "liberals" in New York decided 
to have Casey as a speaker on the topic of being a "pro-life 
liberal" 


Mumia Abu Jamal is a former Black Panther no w on death 
row in Pennsylvania, convicted of killing a cop despite evi- 
dence proving his innocence. He is the only political prisoner 
on death row in the U.S. [See PLN, Vol. 2, No. 5] and his case 
has brought widespread attention from human rights and legal 
groups. The Ad Hoc Committee to Save Mumia Abu Jamal 
was present at the conference and according to the Village 
Voice shouted Casey down and out of the hall. 

Casey tried to tell the crowd he knew nothing about Abu 
Jamal’s case which is hard to believe considering that Abu 
Jamal’s lawyers had met with Casey’s counsel less than two 
weeks before. After the Los Angeles rebellion the cry of "No 
Justice, No Peace" rang through the streets again. For too 
long now politicians have made cheap political points by 
advocating massive applications of the death penalty, impris- 
onment, harsher sentences, punitive prison conditions, etc. 
This has been a sideshow compared with the wholesale attack 
on women’s rights, both to equal employment, right to abor- 
tion, day care for children, the attack on minorities, gays and 
the poor. It’s time the public let the types like Casey knowthat 
they don’t support legal lynchings, they don’t support the 
subjugation of women, they don’t support official racism, etc. 
For more information on Mumia ’s case contact: New Afrikan 
Network in Defense of Political Prisoners, P.O. Box 90604, 
Washington D.C. 20090 or Partisan Defense Committee, P.O. 
Box99, Canal Street Station, NewYork, NY 10013. Governor 
Casey’s address is: Main Capitol Building Rm. 225, Harris- 
burg, PA 17120 for those who wish to protest Mumia ’s death 
sentence. 

U.S. Slammed on Death Penalty 

While a growing number of countries are abolishing the 
death penalty as a form of justice for convicted criminals, the 
United States is executing convicts at a faster rate than ever 
before, the head of Amnesty International recently said. 

America’s insistence on upholding the death penalty con- 
tradicts its policy of advocating international human rights, 
said Amnesty International Secretary General Ian Martin. 

“It is our belief that at the same time the U.S. government 
proclaims its commitment to promoting human rights around 
the world, that same government and a large number of state 
authorities are by their actions undermining the respect for 
human rights,” Martin told Amnesty U.S. chapter members 
at their annual meeting. 

Ten states have executed 26 prisoners since January, Mar- 
tin said. Four ofthe states had not had an execution in 25 years, 
and one, Delaware, had not executed a prisoner in 46 years. 

Attention Artists 

FUSPPP (Free U.S. Political Prisoners and Prisoners of 
War) is sponsoring an art show of art by prisoners. They are 
seeking to gather art from around the country, in all different 
forms, including poetry and other writing, to draw attention 
to the stories of various prisoners, their political work and the 
persecution they have faced from the U.S. government. They 
will hold the display in April, 1993, in a local art gallery. If you 
want to sell your art the gallery takes 10 percent and the rest 
goes to you. There is a loose deadline of January or February 
to get the art to them. 

For more information contact: FUSPPP, P.O. Box 565, 
Madison, WI 53701 or call Melissa Froiland (608) 256-7005 or 
Shani Handel (608) 251-5298. 
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From The Editor 

By Paul Wright 

Welcome to our last issue of PLN for this year. This makes 
32 consecutive issues of PLN published. This isn’t bad in a 
business where many newsletters, not just prison ones either, 
count their number of issues in the single digits. Looking back 
over the past year I’m pretty pleased at what we were able to 
accomplish, from getting our non-profit mail status to a com- 
puterized mailing list system to wonderful new outside volun- 
teers to help in PLN's production. We’ve had our ups and 
downs to be sure, but overall things turned out for the better. 

In October we sent sample copies of PLN to prison and 
human rights groups across the U .S. With so many Americans 
behind bars there is an increasing number of concerned citi- 
zens on the outside interested in prison issues and struggles. 
Right now there isn’t as much communication between us as 
there should be. I think a big reason for this is the fact that it’s 
hard to learn about who is out there due to the fact the prison 
struggle is marginalized by the mainstream media. The alter- 
native press, like PLN, is cut off from the means of mass 
distribution that ensures reaching a wide audience. Many of 
the problems affecting prisoners are national in scope and 
affect all ofus (i.e. access to adequate health care, overcrowd- 
ing, etc.) yet we currently lack a national voice to address these 
issues. Hopefully 1993 will see more communications 
amongst the prison movement across the country and indeed, 
internationally as well. To help this PLN will continue to 
review other prison publications to broaden horizons. We 
haven’t been doing this as much as we should because when it 
comes time to make an editorial decision of reporting timely 
events, cases, etc., or doing the reviews, we generally put the 
reviews off. 

Please check your mailing label, if it says "final issue" or 
'Dec. 92" it means you need to send us a donation or let us 
know that you can’t aiford a donation but want to keep getting 
PLN. If you move or are transferred let us know as soon as 
possible so that we can update our mailing list and you don’t 
miss any issues and we don’t have to pay the return postage 
(the post office will not forward PLN to you). 

We still have plenty of copies of the ”PLN Benefit Tape " 
available for those looking for the perfect gift for the person 
who has everything. It’s only $7.00, postage paid, from PLN. 
Another perfect gift is, of course, a PLN subscription. Just 
send the donation and the name and address of who it’s for. 

Enjoy this issue of PLN and please share it with friends, 
family and anyone else interested in what we have to say. 
Encourage others to subscribe as we are always in need of 
donations to keep on publishing. Best wishes for a more 
militant new year of greater struggle. 

Crime And Punishment In America 

By Paul WrigJit 

The October 7, 1992, edition of the Seattle Times reported 
that in Carson, CA a homeless man had been acquitted by a 
jury of stealing aluminum cans from a recycling bin. The man 
was charged with misdemeanor theft and the trial lasted four 
days. Faced with public criticism over the expense of the trial, 
Taylor Fitzmaurice, the prosecutor, is quoted as saying: 'You 
can’t steal someone else’s property just because you want to 
eat. ..I feel the law must be applied equally." 

This amply illustrates what the poor have known for cen- 
turies: that laws in a capitalist society serve to safeguard the 


property and interests of the ruling class, i.e. those with the 
money. It wasn’t that long ago when stealing a loaf of bread 
to feed your kids was a capital offense in England, as was 
poaching game on the huge estates of royalty. F itzmaurice ’s 
argument has been avidly used for centuries, that wanting to 
eat is no excuse to steal. Whether it’s a homeless man in 
California, landless peasants in Latin America, unemployed 
workers in Europe, they all run up against the "laws" of capi- 
talist societies that are made to ensure they starve and crimi- 
nalize attempts to prevent this. This takes many forms, from 
laws preventing collective bargaining, strikes and work place 
organizing, allowing scabs to be hired, on to laws against 
"theft." Of course large scale organized theft like the Savings 
and Loan rip-off, contractor fraud, etc., continue unabated. 

To say the law is applied equally is a joke. It’s like saying 
"If we find Donald Trump sleeping under this bridge we’ll 
shoo him on his way too." Not too many millionaires are 
rummaging through recycling bins in order to eat. I’m sure 
the taxpayers of California will rest easier knowing that their 
recycling bins are so diligently protected by the state. 

That same issue of the Seattle Times had an article where 
the Supreme Court is considering the question of whether a 
convicted prisoner’s actual innocence stands in the way of his 
execution. The case involves Leonel Herrera, a south Texas 
drug runner accused of killing two cops. He was convicted of 
one murder and pled guilty to the other. Last February, days 
before his scheduled execution, new witnesses came forward 
to say that his brother Raul, who died in 1984, actually com- 
mitted the murders. Texas state courts refused to order a 
hearing because Texas las requires claims of new evidence to 
be made within 30 days of trial. A federal judge ordered a 
hearing in the case but he was reversed by the Fifth Circuit 
Court of Appeals. 

The state of Texas, joined by the Bush administration, 
argued before the Supreme Court That the constitution - does 
not stand in the way of executing the innocent. Justice Ken- 
nedy asked if a videotape existed conclusively proving the 
accuseds’ innocence, would it be unconstitutional to execute 
them. Texas prosecutor Margaret Griffey replied: 'No, so 
long as the trial procedures (years before) were constitu- 
tional." Justice Scalia said that considering claims of inno- 
cence would put an "enormous burden" on the "system of 
justice." 

I can’t help but ask what system of justice (injustice is more 
appropriate) would knowiriglypermit the state murder of an 
innocent person. If the constitution doesn’t protect the inno- 
cent, who does it protect? Instead of seeking a system that 
produces just results the ruling class prefers a system of 
"constitutional" trials, a classic triumph of form over substance 
that is not just confined to the criminal justice system but also 
rules supreme in electoral democracy, the marketplace, the 
media, etc. The question not being asked in the mainstream 
media is "Can’t we do better than this?" 

For years opponents ofthe death penalty have based their 
opposition to the death penalty, in part, on the possibility that 
the innocent maybe wrongly executed for crimes they did not 
commit. A recent study showed that of the thousands exe- 
cuted in the U.S. in this century, about 23 were actually 
innocent. It is now a real possibility that the Supreme Court 
will answer this concern by saying "So what. They had a trial." 

The outcome in Herrera’s case won’t be announced for a 
few more months. Given the Supreme Court’s blood lust and 
hostility to the rights of prisoners and convicted defendants, 
I won’t be surprised if Herrera joins the other 50 or so men 
the state of Texas has murdered since 1976. 
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From The Hole To The Street 

By Laurie Bembenek 


Whatever happened to the practice of gradual reintegra- 
tion of prisoners back into society? Corrections rhetoric for 
years has included the concept that gradual reintegration is 
conducive to better psychological adjustment to freedom, 
thereby reducing recidivism. Theoretically, inmates were to 
be carefully transferred from maximum security facilities to 
medium, then to minimum and then to a halfway house prior 
to supervised parole... and I believe that was primarily the 
norm to a large extent. Not any more. 

At Taycheedah Correctional Institution (TCI), women are 
being given parole grants in Program Segregatioa.. also 
known as “the hole” or punitive solitary confinement... the 
most maximum security environment possible. What this 
means is that women are going from the hole directly to the 
streets. Is it any wonder they are unable to cope after they are 
released? 

Why, you may ask, does this happen? Since all of these 
policies are intentionally esoteric, it is no surprise that the 
public does not understand what is going on. It happens 
because despite a Wisconsin Court of Appeals’ decision that 
prohibits a “no-step” restriction (Jaworski v. Kolb , # 891469, 
District 4, January 25, 1990), TCI Superintendent Switala 
imposes a “no-step” policy upon any woman convicted of any 
institutional offense that is simultaneously a state statute vio- 
lation. In other words, some institution offenses are not 
against the law but are violations of institutional rules, for 
example: lying about staff, unauthorized communication, pos- 
session of money. 

Some institutional offenses, however, overlap into the 
criminal code of Wisconsin State Statutes and a prisoner 
could be “street-charged” for an institutional offense and 
receive another prison sentence as well as segregation time, 
as for example, escape, battery and arson. 

TCI Policy and Procedure # 303-B 7 states: 

“Exception to Policy... Any inmate involved in 
DOC 303 rule violations that are serious enough to 
warrant institution referral to county authorities for 
consideration for prosecution under Wisconsin Stat- 
utes, are ineligible to progress beyond Program Seg. 
Level 2.. she will remain in Gower and serve her 
entire adjustment committee disposition unless 
granted an early release from Gower by the War- 
den.” 

Bear in mind that levels and steps are the same thing . . lev- 
els at TCI and steps at Waupun (the men Vprison). 

The Wisconsin Court of Appeals, in Jaworski (a Waupun 
case), said no seg sentence may include a loss of step program 
benefits because it violates the fourteenth amendment to 
arbitrarily deny some inmates equal protection. The abuse 
potential of discretion is very high, as you can imagine. Thus, 
this hyper-technical little detail takes on constitutional pro- 
portions and is the casual factor requiring women to be re- 
leased from the hole to the streets. 

Overcrowding is another result of the TCI seg policies. We 
are all piling up due to the fact we are ineligible to progress 
beyond level 2, so we are double-celled despite a prohibition 
against same in Delgade v. Cady , a Waupun case. 

Imagine the adjustment a woman being released to the 
streets from seg must face after being subjected to 23-hours a 
day in a cell, sometimes being denied a shower and fresh air 
for days. We must have a 2-guard escort and be in full re- 
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straints any time we leave the cell, even just to walk down the 
hall 50 feet to the shower... something Waupun doesn’t even 
require unless the man has a history of attacking guards. Here 
even if you are pregnant, or four feet eleven inches tall and 
weigh 98 pounds, you are still cuffed to a waist restraint and 
have a guard at each elbow. 

We must sit through our one visit per week in restraints. It 
must be horrible for a child to see that mommy can’t even 
return a hug. Because of the restraints, if we need to use the 
bathroom we must terminate our visit. We cannot smoke 
cigarettes, have no television and get one 10-minute phone call 
per week. We must use the satellite law library, in restraints, 
and then for only 15 minutes. 

Because women have no resource center, there are men- 
tally ill inmates here who scream constantly, day after day, and 
who are subsequently maced by staff. Imagine going from 
living like this for years (Carol Tucker has been in seg for 4 
years) directly to the streets. Can you imagine? 

A typical example is inmate Tammy Schwartz who was 
charged with escape and placed in Gower Program Segrega- 
tion December 11, 1991 with a sentence of 368 days. Because 
escape is a statutory violation, she was deemed ineligible to 
progress beyond Level 2. Every 30 days her status was re- 
viewed. She was passive and obedient to the point of being 
obsequious. The women were not taken outside for fresh air 
in over two months, clearly unconstitutional yet she did not 
even complain. 

On March 20, 1992, Schwartz received a grant from the 
Parole Commission, conditional upon a bed becoming avail- 
able at the horizon house in Milwaukee. Now, if I was the 
warden, I would move someone who is scheduled to be re- 
leased through the levels of seg and then through the three 
housing units so that she would be allowed gradual reintegra- 
tion back into society. But Schwartz was denied advancement 
out of Level 2 in April and again in May, despite favorable 
recommendations from her social worker and all the correc- 
tional officers. 

Captain Hanrahan wrote the following: “Staff reports she 
is cooperative and maintains a good attitude. She is conduct 
report free since her return. Recommend she advance to 
Level 3 ” 

The Superintendent disagreed and Schwartz left TCI from 
the bowels of the seg unit on May 18, 1992. . . five months after 
being placed in seg and two months after receiving a parole 
grant! That’s insane! Nancy Schulz and Genora Norris are two 
others released to the streets from seg. 

So stop wondering why the recidivism rate is as high as it 
is. There is no incentive to cooperate or maintain a good 
attitude, because no positive reinforcement exists for desired 
behavior. These women are simply booted out into the streets. 

The solution is not to eliminate grants, but rather to abolish 
the “no-step” restriction and enforce compliance with the 
concept of gradual reintegration. 
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Prison Slave Labor In The U.S. 

ByJoeMowish 

[The following is a letter to Business Week concerning an 
article they published on prison slave labor in China.] 

I have read your article ofDecember 30, 1991 and I agree 
the use of slave labor anywhere is deplorable and the content 
of the article exposes a problem of serious magnitude. 

However, as well as in China, there is an equally egregious 
situation currently in existence in our own country here and 
now , only with a different, more sophisticated structured 
approach comprised of psychological and behavioral mental 
brainwashing and the elimination of all alternatives, which 
forces the federal inmate into Federal Prison Industries’ sys- 
tem of slave labor as opposed to China’s "physical abuse" 
approach of converting human beings into prison slaves. 

Quoting your article in part "...Prisoners in federal jails 
(U SA) make everything from army helmets to office furniture, 
but they have only one buyer: The Federal Government, and 
the work programs at U.S. prisons are geared toward giving 
inmates skills." I would like for you to consider the following: 

(1) Have any of you ever been to a Federal Prison Indus- 
tries (UNICOR) factory and observed the assembly line 
there? Had you done this you would have viewed the inmates 
performing the same menial production line jobs they have 
performed day after day, month after month and year after 
year. There is no such thing as providing inmates with mean- 
ingful skills. Federal Prison Industries (trade name UNI- 
COR) has one purpose for inmates and that is slave labor. 

(2) First you must understand that Federal Prison Indus- 
tries from its inception in 1934 has evolved into UNICOR, a 
business for profit, and to viewUNICOR any other way defies 
common sense and logic. UNICOR competes directly with 
businesses in the private sector in the manufacturing and 
marketing of products and now services to the Federal Gov- 
ernment. However, UNICOR has the benefit of minimal 
overhead as the Federal Government provides the physical 
facilities and UNICOR pays the workers slave wages with no 
employee benefits. 

UNICOR attempts to foster their community image and 
further disguise their activities by publicizing their efforts to 
purchase "component parts" from the private sector. How- 
ever, a slip up in UNICOR propaganda; their printed admis- 
sion that the UNICOR slave factory in McKean, PA, is now 
producing "parts" that UNICOR had to purchase from the 
private sector in the past. 

A further reading of BOP statements: the strategic plans 
for UNICOR highlights the strategy for UNICOR during 
1990, which show UNICOR is a growing manufacturing and 
marketing concern, in direct competition with the businesses 
in the private sector. UNICOR is attempting to portray itself 
as an asset to the local community, thereby creating a cover 
and thus diverting attention from its actual intent, to rid itself 
of competition from the private sector by bankrupting its 
competition! This psychological ploy is reminiscent of the 
1920’s gangster A1 Capone attempting to portray himself as a 
good guy and divert his criminality from the public’s wrath by 
providing soup kitchens for the Chicago poor, hungry and 
homeless! 

A recent article by A.M. Rosenthal, published by the New 
York Times news service, like your article, provides us with 
additional insight into China’s prison slave labor gulags. Also 
contained in this article, next to the last paragraph, is a name 
very familiar to all of us and easily identifiable with the lan- 


guage of cover up, criminality and corruption, President Bush. 
Hopefully an investigation ofUNICOR will begin and thereby 
expose to the public what Reagan/Bush have done to this well 
intentioned 1934 law, born out of a sincere governmental 
effort to rehabilitate prison inmates by providing job training 
skills preparatory to the inmate being returned to society and 
the public work place. 

Reagan/Bush have redesigned, redirected and ravaged 
prison inmate rehabilitation job training and prison labor into 
a state-of-the-art attempt to turn our nation into gulags of long 
term prison inmate slavery, all of this while discussing their 
scheme as a benefit to the mislead, misinformed and/or unin- 
formed community. Thus knowingly and purposefully caus- 
ing the destruction and bankruptcy of hundreds of businesses 
and the loss of thousands of jobs in the private sector because 
they were unable to compete with UNICOR prison factories. 
Once you accept the easily proven premise of the Rea- 
gan/Bush attempt to re-institute slavery in America, the bal- 
ance of the pieces of the UNICOR slave labor puzzle easily 
fall into place. 

Joe Mohwish 
c/o P.O. Box 920474 
Norcross, GA 30092 
(404) 449-5419 

Prison Press Reviews 

By Paul Wright 

There are a number of excellent publications that deal with 
the American prison system. We exchange with most of them 
and try to inform our readers of these publications by peri- 
odically reviewing them. Because we have had a large in- 
crease in new readers, I am going to list some publications that 
we have reviewed in the past but which are still timely and 
good sources of information. 

Many prisons have ’prison newspapers" ana I am not 
including them in my review. While most of these papers are 
of excellent technical quality, the problem is that the prison 
administration foots the printing bill and censors the content 
before it is published. Like they say: 'Freedom of the press 
belongs to those who own one." Which results in a lot of 
coverage about the local prison football game, the latest pearls 
of wisdom from the warden, but generally little of substance. 
For example, the cell houses can be burning, tear gas wafting 
through the yard and the national guard storming the prison 
and not a word will appear in the prison paper. Complaints 
of brutality, abuses, etc., seldom see the light of day because 
those committing the abuses review the copy before it gets 
printed. From my own experience I know that what tyranny 
fears the most is the light of day and public scrutiny. This isn’t 
intended as a "put down" to the many prisoners who devote a 
lot of time and effort into publishing a good prison paper, it 
just states the reality that ends up dictating content. 

“ ifyoir know of any p risen x>r human rights relate d p ub li- 
cations that we haven’t mentioned, please drop us a line and 
let us know so we can review it. We encourage prison book 
reviews from our readers, so please feel free to send them. 
One reader commented that he had never seen me give a 
publication a ’bad" review. The reason for this is that we don’t 
have the room to plug all the good publications that are out 
there as often as we would like to, so there’s no sense in wasting 
space, time and effort to plug junk. 

A Brief History of the NewAfrikan Prison Struggle. This 
is a 24 page booklet by New Afrikan Prisoner of War Sundiata 
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Acoli. It gives a chronological perspective, with analysis, of 
the New Afrikan prison movement in the U S. It has numerous 
pictures as well. It costs $4.00 from: Sundiata Acoli Freedom 
Campaign, P.O. Box 579154, Chicago, IL 60657-9154. 

The Iron House Drum is the quarterly publication of the 
Native American Prisoners Rehabilitation Research project. 
It is published by Native American prisoners and includes 
information on challenging restrictions on native religious 
practices in prison, resources for native prisoners, and more. 
It contains articles on prison in general and poetry, letters and 
publication reviews. $15.00 for a one year subscription to: The 
Iron Horse Drum, 2848 Paddock Lane, Villa H ills, KY, 41017. 

Convictions is an irregularly published full size magazine 
featuring articles, stories, poetry, art, pen pal ads, photogra- 
phy and humor by and about prisoners. $12.00 for a one year 
subscription, $10.00 for prisoners. Write: Convictions, P.O. 
Box 1749, Corvallis, OR 97339-1749. 

Endeavor is a bi-monthly tabloid written and published by 
prisoners on death row in Texas. It includes information on 
the death penalty in general, living conditions, etc., on death 
row as well as articles, poetry, and more. A years subscription 
is $10.00 to: Endeavor, P.O. Box 23511, Houston, TX 77228- 
3511. 

Walkin’ Steel is the quarterly newsletter of the Committee 
to End the Marion Lockdown. It deals primarily with control 
units across the US and efforts to close them down. Recent 
issues have focused on the campaign to prevent the opening 
of a new control unit prison in Florence, CO, by the federal 
government. Each issue lists contacts in different states who 
are also opposing these control units. They also have other 
resources, such as videos, books, etc., available to help edu- 
cate the public about prison issues. $10.00 for a year to: 
CEML, P.O. Box 578172, Chicago, IL 60657-8172. 

Prison News Service is a bi-monthly tabloid that is pub- 
lished in Canada but deals largely with prison struggle in the 
U S as well as native, Political Prisoner and other issues. This 
is an outstanding publication. $10.00 for one year to: PNS, 
P.O. Box 5052, Stn. A, Toronto, ONT, M5W 1 W4, Canada. 

Bayou La Rose is a quarterly tabloid that covers prison, 
native, worker and environmental struggle and issues. Each 
issue is jam packed with news and information. They also 
publish art and poetry. $10.00 for one year to: Bayou La Rose, 
P.O. Box 5464, Tacoma, WA 98415-0464. 

Arm The Spirit is a bi-monthly newsletter that covers the 
clandestine resistance movements in the industrialized coun- 
tries and elsewhere. They cover the plight and struggle of 
political prisoners around the world. Recent issues have 
focused on control units in the U S, political prisoners in Chile, 
Puerto Rican nationalist prisoners in the U .S. and more. They 
are about the only English language source for much of the 
material they cover. One year subscription for $12.00 to: ATS, 
P.O. Box 57584, Jackson Station, Hamilton, ONT. L8P 4X3, 
Canada. 

Antigone is the quarterly newsletter of the U S Committee 
on Corrections. It focuses primarily on events in Michigan but 
includes information from other parts of the country. It in- 
cludes poetry, humor and articles. $7.00 for one year to: 
Antigone, P.O. Box 308, Farmington, MI, 48332. 

Citizens for Justice is a small bi-monthly newsletter for 
the group of the same name. Their primary focus is on 
wrongly convicted individuals. They also cover prison condi- 
tions and events, primarily in Washington state. $ 10.00 for one 
year to: Citizens for Justice, 2201 Henry St., Bellingham, WA 
98225. 


Creations is a monthly newsletter by the organization of 
the same name. They cover resources and news of interest to 
prisoners around the country. Recently they have focused on 
efforts to halt abusive telephone service by DOCs. One year 
for $4.00 to: Creations, P.O. Box 2403, Burlington, NC 272 lb- 
2403. 

Stars and Bars is a monthly newsletter by Criminal Justice 
ministries. It focuses primarily on the Iowa state prison sys- 
tem but features articles, stories, poems and such of interest 
to prisoners elsewhere. Subscriptions are $10.00 a year from: 
Criminal Justice Ministries, P.O. Box 70033, Des Moines, IA 
50311. 

CURE is a small bi-monthly newsletter published by 
Citizens United to Rehabilitate Errants. It features news and 
notices about CURE events across the country (it has chap- 
ters in about 35 states), as well as on legislative developments 
in Washington D.C. that will impact prisoners. Costs $4.00 a 
year to: CURE, P.O. Box2310, Washington D.C. 20013. 

FAMM Gram is a rapidly growing bi-monthly newsletter 
published by Families Against Mandatory Minimums. They 
are seeking to mobilize public opinion against the draconian 
laws in this country that set mandatoryminimum sentences for 
certain offenses regardless of the individual’s history or cir- 
cumstances. Each issue carries information and news on 
mandatory sentences, updates on efforts to abolish these laws 
and also general prison news. They also list affiliate chapters 
in about 20 states. One year subscription for $10.00 to: 
FAMM, 1001 Pennsylvania Ave. N.W. #200, Washington 
D.C. 20004. 

Justice Watch is a bi-monthly newsletter that publishes 
news, articles, poetry and art dealing with prisoners. Sub- 
scriptions are $10.00 for one year to: Justice Watch, 932 
Dayton St. Cincinnati, OH 45214. 

Love and Rage is an autonomist monthly tabloid that 
covers worker, environmental, squatter, etc., struggles in the 
U.S. and abroad. Every issue has at least one page devoted to 
prison news and struggle, as well as listing groups who are 
supportive of prison issues. Subscriptions are $10.00 for one 
year to: Love and Rage, P.O. Box3, Prince Street Station, New 
York, NY 10012. 

MIM Notes is the monthly tabloid of the Maoist Interna- 
tional Movement. Each issue covers political news and analy- 
sis of events in the U.S. and overseas. It has a strong 
commitment to covering prison struggle and each issue invari- 
ably has a bit ofprison news. Subscriptions are $10.00 per year 
to: MIM Notes, P.O. Box 3576, Ann Arbor, MI 48106. 

Nuclear Resister is a monthly tabloid newspaper that 
covers anti-nuclear resistance around the world. It focuses on 
anti-nuclear activists doing time in prison because of their 
anti-nuke activities. Subscriptions are $12.00 per year to: 
Nuclear Resister, P.O. Box 43383, Tucson, AZ~ 85733. 

Out of Time is a bi-monthly newsletter published by Out 
of Control, a lesbian support group for political prisoners. It 
covers issues affecting women and lesbian prisoners in general 
and women political prisoners in particular. Subscriptions 
are $10.00 per year from: Out ofTime, 3543 18th St. P.O. Box 
26, San Francisco, CA 941 10. 

California Prisoner is a bi-monthly tabloid that focuses 
on events affecting California state prisoners. Each issue has 
columns on diverse subjects that affect prisoners everywhere 
such as visiting, diet, medical advice, etc. While a lot of the 
information is specific to California prisoners, much of it 
applies to prisoners everywhere. A very good paper. $5.00 a 
year for prisoners, $10.00 for free people to: Prisoner Rights 
Union, P.O. Box 1019, Sacramento, CA, 95812. 
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USA: A Look at Reality is a bi-monthly tabloid human 
rights monitor. Each issue covers a specific aspect of the 
American criminal (injustice system. The latest issue reports 
and analyzes the last session of the U.S. Supreme Court in a 
form of battle damage assessment. Past issues have covered 
the subject of violence in prison, racism in the death penalty 
and other subjects. It presents in-depth coverage that smaller 
publications, like PLN , are unable to provide. Subscriptions 
are $10.00 a year to: Quixote Center, P.O. Box 5206, 
Hyattsville, MD 20782. 

Storm Warning is an anti-militarist publication covering 
resistance to and within the U.S. armed forces. It continues 
to provide news of the GI’s who refused to participate in the 
U.S. war against Iraq. It regularly discusses military prison 
and similar topics that get little coverage elsewhere or have 
long been forgotten by the rest of the media. Subscriptions 
are $10.00 for one year to: Storm Warning, P.O. Box 95172, 
Seattle, WA 98145-2172. 

Prison Project Journal is the quarterly magazine of the 
ACLU ’s Prison Project. It is an excellent publication covering 
legal news and developments with analysis ofcases impacting 
on prisoner rights litigation. It provides updates on cases the 
Project is litigating and also offers various publications and 
resources. Recent issues have focused on community organ- 
izing against prisons, alternatives to prison and more. $25.00 
a year for free people, $2.00 a year for prisoners. Write: 
National Prison Project, 1875 Connecticut Ave. N.W., Wash- 
ington, DC 20009. 

Lifelines is published by the Life Long branch of CURE. 
It focuses on prisoners serving life sentences or long terms in 
prison. Past issues have covered conjugal visiting programs, 
lifers clubs and such. Subscriptions are $2.00 per year to: Life 
Long/CURE, P.O. Box 1 167, Jamaica Plain, MA 02130. 

Turning Point is a bi-monthly newsletter published by 
Missouri CURE, It focuses primarily on Missouri but has 
news of interest for others. Recent issues have covered the 
struggle against the death penalty and control units, visiting 
and more. Subscriptions are $10.00 a year to: Turning Point, 
P.O. Box 29041, St. Louis, MO 63112. 

Shut Them Down is the newsletter of the Colorado Coa- 
lition to Shut Down Isolation Prisons. It focuses on commu- 
nityorganizing to halt the proliferation of control unit prisons 
and is especially concerned about the federal BOP’s plans to 
open a control unit prison in Colorado. It lists meetings, 
activities, rallies and vigils around the subject. Subscriptions 
are $10.00 a year to: Rocky Mountain Peace Center, 1520 
Euclid, Boulder, CO 80302. 

The Fortress Economy is a fantastic pamphlet published 
by the American Friends Service Committee (Quakers) that 
exposes the blatant policy failure of the government’s prison 
building binge of the last decade. It analyzes prisons as eco- 
nomic institutions and the policy dynamics that are driving 
prison construction. Highly recommended for anyone inter- 
ested in learning the "why” behind prisons. $2.00 to: AFSC, 
1501 Cherry St. Philadelphia, PA, 19102-1479. 

Addicted Mothers, Imprisonment and Alternatives is a 
40 page booklet published by the New York Coalition for 
Criminal Justice. It focuses on the problems faced by women 
battling drug and alcohol addictions, most of them with small 
children, and their rapidly growing population inside the 
prison system. The booklet presents the facts and figures that 
make up the affected populations and also gives the solutions, 
within a reform context, and lists some of the programs that 
have successfully dealt with and helped these families. The 


booklet is available for $5.00 from: New York State Coalition 
for Criminal Justice, 362 State St. Albany, NY 12210. 

Update is the quarterly newsletter of the New York State 
Coalition for Criminal Justice. It is an excellent publication 
filled with news, statistics and other information dealing with 
the New Y ork State prison system and issues affecting prison- 
ers. Subscriptions areSLO.OO a year from the above address. 

Bibliography of Selected Prison Cases is a 60 page book 
written by South Dakota prisoner Roger Flittie. It contains a 
listing of legal cases involving prisoner rights, damage awards 
and other legal information. It also includes an appendix that 
lists numerous prisoner rights groups, publications across the 
country and sources of legal information. Cost is $12.00 
money order to: Prison Information Service, P.O. Box 616, 
Sioux Falls, SD 57101. 

Prison Discipline Study is the report issued by the Pris- 
oners Rights U nion. It is based on a survey sent to some 600 
prisoners, lawyers, family members and others involved in the 
penal system across the country concerning the use of force 
and brutality in the Amerikan prison system. Not surprisingly 
it found that brutality and violence is the norm across the 
country. They have a 50 page academic article that interprets 
the information called ’The Myth of Humane Imprisonment.” 
It is an excellent study, especially now that the Rodney King 
episode has brought the issue of state violence more clearly 
into focus. Cost is $5.00 to: Prison Discipline Study, 1909 6th 
St., Sacramento, CA 95814. 

PWA-RAG is the newsletter of the Prisoners With AIDS- 
Rights Advocacy Group. It deals solely with the topic of 
prisoners with AIDS or who are HIV positive. Each issue is 
packed with information on new treatments for the illness, 
prison conditions affecting prisoners with AIDS, struggles 
around the AIDS issue in prison, medical tips and more. 
$10.00 for one year’s subscription to: PWA-RAG, P.O. Box 
2161, Jonesboro, GA 30237. 

New Studies on the Left: The Prison Issue is a special 
double issue of New Studies on the Left that gives and exhaus- 
tive and detailed look at the U.S. prison system. It also 
contains very interesting articles on the German prison system 
and how the control unit concept perfected in Germany in the 
70’s was transplanted to the U.S. For people new to prison 
issues this is the publication to read. It gives an excellent 
overview and introduction to the problems and issues facing 
prison activists, the reality of the prison system and more. 
Well produced with extensive graphics and illustrations. It 
also devotes attention to political prisoners and prisoners of 
war in the U.S. prison system. Cost is $10.00 to: Saxifrage 
Publications, 1484 Wicklow St., Boulder, CO 80303. 

One Off is a 60 page booklet written by British prisoners 
Paul Ross and Andrzy Jakubczyk. It gives a detailed look at 
the British prison system concerning use of social isolation 
and subjugation, manipulation of public awareness, control 
units, the role of the judiciary, etc. It contains numerous 
graphs, appendices and statistics. While focused on Britain 
many of the issues and problems, and the conclusions drawn 
by the authors, are equally valid in the U S. An excellent book. 
Cost is $8.00 international money order to: Nicki Jameson, 
BCM Box 5909, London WC1N 3XX, England. 

The Citebook is just what the title says. It contains numer- 
ous citations of cases affecting prisoners on a variety of sub- 
jects, including criminal case law. It is organized by topic and 
gives a good starting point for prison litigators needing cases 
to support their lawsuits. Cost is $17.00 from: Starlite Inc., 
P.O. Box 20967, St. Petersburg, FL 33742. 
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The Outlander is a bi-monthly newsletter published by 
Washington state prisoner Tom Langbehn. It contains news, 
articles and poems. Past issues have covered conditions in 
Washington state control units, riots in Montana and more. 
Send a donation to: The Outlander, P.O. Box 585, Mountain- 
lake Terrace, WA, 98043-0585. 

Journal of Prisoners on Prisons is a bi-annual magazine 
that publishes articles and discussion papers by prisoners and 
former prisoners. Each issue usually deals with a theme. The 
most recent issue, for example, covers prison education with 
several articles on the topic. Subscriptions are $10.00 a year 
to : Journal of Prisoners on Prisons, P.O. Box 60779, U niversity 
Outlet, Edmonton, T6G 2S9, Canada. 

Washington Coalition to Abolish the Death Penalty pub- 
lishes a quarterly newsletter of the same name. Each issue 
focuses on the death penalty as a national topic and how it is 
specifically being fought against in Washington state. It in- 
cludes book reviews, news, events and statistics. To subscribe 
send a donation to: WCADP, 705 Second Ave. Suite 300, 
Seattle, WA 98104. 

Odys sey is a very well produced 1 30 p age quarterly maga- 
zine edited by former Massachussets prisoner Luke Janusz. 
The Spring 1992 issue contains articles on riots by prison 
officials, the death penalty, restorative justice, psychology, 
medical services in prison and more. It also includes several 
interviews with a Boston journalist, the mother of a murder 
victim, and father Dan Berrigan. It offers an excellent look at 
the American penal system, both its reality, its history and the 
underlying philosophy behind it. It has extensive photographs 
and illustrations as well. Subscriptions are $16.00 a year to: 
Odyssey, P.O. Box 14, Dedham, MA 02026. 

Letters From Readers 

[One of the objectives of the PLN is to become a 
forum through which readers can express opinions on 
what they've read, or to point out issues we should be 
addressing. Paul and I feel it is important for there to 
be a dialogue with our readers, especially around mat- 
ters of disageement. We are not above criticism, nor 
do we claim to have all the answers. So give us your 
feedback and we will prin t asm uch of it as there s space 
for in our letters section.] 

Article Clarification 

Received your August issue and as good as ever, but one 
story had me a little uncomfortable. The article about the 
Lompoc Prison Strike. ..the source Out of Time ( 3543 18th St. 
San Francisco, CA) [PLN, vol. 3, # 8 August] 

The United States Penitentiary Lompoc and the F.C.I. 
Lompoc are two different facilities but located in close prox- 
imity of each other. In March several organized prisoners 
within Lompoc Penitentiary got together and coordinated a 
work stoppage, through covert tactics. It was a general con- 
sensus by those participating in this organized stoppage that 
over 80% of the general population would not participate, as 
rumor of such protests were always the order of the day. It 
was decided that through disinformation and a little pressure 
by tactically placed groups within the institution to dissuade 
the weak from reporting for work would get the message 
across. This was the only way to get the message across that 
there were observers and those who went to work would be 
chastised by the other convicts. In so far as solidarity and unity 
within U.S.P., there never was any and never will be as the 
inmates are not concerned with such bullshit. ..as they say! But 


this is another story in itself. The three day strike was a success 
because other inmates were scared to go to work for fear of 
reprisals by other convicts, but even then there were those who 
sneaked out and were paid for the whole day for reporting. 
These particular individuals still walk the line and associate 
with others who would have done the same having the oppor- 
tunity. It was also general gossip that inmates could recoup 
the financial loss in wages by working overtime, and many did 
just that! 

The projected overview was to cripple Unicor Industries 
through extended absenteeism hoping that other U.S.P.’s 
would follow suit and eventually negotiate for Good Time 
Allowances. The F.C.I. next door to us was in no way con- 
nected to this work stoppage and was carried out only by 
Lompoc U.S.P. The prison-wide strike that Mr. Shakur is 
speaking of must be something else, as the incident at the 
F.C.I. was attributed to a power outage and spontaneous 
destruction. In so far as the prisoncrats being threatened by 
convict unity, it is a well established fact that there is more 
unity with institution informants and undercover D.E.A. 
agents than with the wanna be convicts. I myself have tried to 
educate the prisoners in solidarity for the last six years but they 
don’t want to hear it.. .I’m an asshole, heat source, antagonist 
etc. etc. As a Canadian convict our principles are somewhat 
different but on either side ofthe border we deal with the same 
prison bureaucracy and same convict ethic. Prisoners forget 
that bureaucracies can be overcome with well-placed tactics 
and strategies. For example, the Administration here thought 
the rumor of a work strike was just that, they’ve heard it time 
and time again. 

It is sad that many individuals are programmed by Unicor 
and other prisoncrat industries. I see it everyday 7:30 am they 
are lined up at the Unit doors with their coffee and sweet rolls 
ready to rush out to put millions of dollars in the prisoncrats 
hands...the very same hands that lock you down and beat you 
into submission for exercising your rights as a prisoner. Many 
convicts sit in Marion, Pellican Bay, and other lock-down 
facilities remembered for only their violent acts. Few remem- 
ber why such acts were committed. In Canada there is a day 
of reflection for downed and murdered brothers. On August 
10 of every year we do not work or eat for one day. Should 
there not be a day for all those in American prisons who shed 
blood and fight continuously for the privileges we enjoy today? 

There is struggle going on within the Federal Bureau of 
Prisons as I write this letter and only through discrete and 
anonymous maneuverings will we succeed, and at the same 
iime. educate so many who really do not know the principles 
of being a convict in this era - when so many incarcerated have 
their priorities confused. 

J.D., Lompoc, CA 

Correction 

Thank you for printing my letter in your August ’92 issue. 

Please note that the fourth paragraph should read as fol- 
lows: 

'Accordingly, as a transsexual in prison I have been very 
active in the legal struggle for medical treatment of 
transsexualism in prison, and to end discrimination against us 
by prison officials , which sprouts from an animosity based on 
ignorance and makes us common prey in penal environs." 

The emphasized was omitted from the article in PLN. 

The editor’s note was interesting. I will get back to the 
editor on the subject in the near future. 

Thanks once again, and keep up the beautiful work! 

L.C., Pelican Bay, CA 
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Staff Box 


Subscribe to Prison Legal News ! 

If you have not made a donation of stamps or money to PLN, 
then please do so now. Send such contributions to (suggested 
donation for one year: $10.00): 

Prison Legal News 
P.O. Box 1684 
Lake Worth, Florida 33460 

Mail your submissions of articles, artwork, etc. to either Ed 
Mead # 251397 or Paul VWight # 930783 at the following ad- 
dress: Washington State Reformatory, P.O. Box 777, Monroe, 
Washington 98272. 

If you are located in Europe or the Middle East, send financial 
contributions to: Durchblich, do Buchladen, Gneisenaustr. 2A, 
1000 Berlin 61, Germany. Readers in Latin America, Australia 
and New Zealand can send their PLN donations to Arm The 
Spirit, P.O. Box 57584, Jackson Station, Hamilton, Ont., Can- 
ada L8P 4X3. 
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With the gracious assistance of mailing helpers Michael Misrok, 
Cindy Susat, and everyone else. Thanks to the University 
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their space to do the mailing. We invite anyone interested to 
join us at the mailing party held on the last Tuesday of each 
month at 3:30 p.m. The mailing lasts for about one hour, and 
generally includes a lively discussion of prison issues. Wa hope 
to be seeing you there.... 
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